
Vermont Public Service Board
Public Hearing on the

Application of Seneca Mountain Wind, LLC, for authority, 

pursuant to 30 V.S.A. §§ 246 and 248, 

to install four temporary meteorological stations, two in the Town of Brighton, Vermont

and one each in the towns of Ferdinand and Newark, Vermont

Purpose

Tonight's public hearing provides an opportunity for the Public Service Board ("Board")
to hear from the public regarding the application by  Seneca Mountain Wind, LLC ("Seneca")
install four temporary meteorological stations, two in the Town of Brighton, Vermont and one
each in the towns of Ferdinand and Newark, Vermont. 

While public comments do not become part of the formal evidence in the case,  these1

comments help raise new issues or perspectives that the Board should consider.  All of the
comments received by the Board, whether submitted in writing or provided at public hearings,
become part of the case's public file so that the Board members, Board staff, and the participants
in the formal case can consider the comments.

Format

The comments made at tonight's public hearing will be transcribed by a court reporter.  In
order to assist the court reporter with the correct spelling of your name, and to help make the
process more orderly, we ask that you provide this information on the sign-up sheet if you wish
to speak.

The particular type of Board process through which the project needs approval is called
the “Section 246" process, which refers to Title 30, Section 246 of the Vermont Statutes.  The
Board will call upon those whose names are on the sign-up sheet.  In order to ensure that
everyone has an opportunity to speak, the Board may limit the time for individual comments. 

Schedule

Pursuant to Subsection 246(d), the Board is required to issue a proposal for decision
(PFD) within five months of receiving a completed MET Tower Application.  In this docket, that
statutorily-mandated deadline dictates that a PFD be issued no later than September 18, 2012. 
For your convenience, a copy of the schedule for this docket, including the deadline for filing a
request for formal participation (called a “motion to intervene”), is below.  Please note that this
schedule could change in the future, and any questions about the current schedule should be
directed to the Public Service Board Clerk's office (telephone 802-828-2358 or e-mail
psb.clerk@state.vt.us). 

July 17, 2012 Hawk Rock Site Visit and Public Hearing in Newark

    1.  Under Vermont law the Board's decision must be based upon the evidence presented by formal parties during

the evidentiary hearings.



July 23, 2012 Deadline for Motions to Intervene

July 26, 2012 Deadline for Responses to Motions to Intervene

August 6,  2012 Parties Serve Discovery on Seneca

August 13,  2012 Response to Discovery by Seneca

August 20, 2012 Deadline for Parties to Submit Prefiled Testimony

August 27, 2012 Technical Hearing

September 4, 2012 Initial Briefs Deadline

September 10, 2012 Reply Briefs Deadline  

September 17, 2012 Target For PFD, which must be issued no later than
September 18, 2012

Section 246 Overview

The Vermont General Assembly, by enacting Section 248 of Title 30, required companies
to obtain approval and a certificate of public good (CPG) from the Public Service Board (Board)
before beginning site preparation or construction of electric transmission facilities, electric
generation facilities and certain gas pipelines within Vermont.  The Vermont General Assembly,
by enacting Section 246 of Title 30, required the Board to create a simple application form and
expedited review process for the temporary installation of meteorological stations (MET towers)
under the provisions of section 248.  As directed, the Board created the Application for a CPG
for Temporary Meteorological Stations, Pursuant to 30 V.S.A. §§ 246 and 248 (MET Tower
Application) specifically for proposed temporary MET tower installations and issued an Order
establishing an expedited review process for the application and issuance of a CPG for temporary
MET tower installations.   2

Pursuant to Section 246 and the Board's Sec 246 Standards Order, the Board reviews
whether the construction of a proposed MET tower installation "will have an undue adverse
effect on esthetics, historic sites, air and water purity, the natural environment, and the public
health and safety."   All other criteria reviewed before issuing a CPG under Section 248 are3

conditionally waived. 

Under the Section 246 process, the Board may issue an order without holding public or
evidentiary hearings.  The Board may determine to hear evidence on an issue if it concludes that
the project raises a significant issue with respect to one or more of the substantive criteria of
Section 248, listed in Section 3.3 of the Board's MET Tower Application, based upon its own
review or upon comments filed with the Board.  To raise a significant issue, a showing must
provide specific information regarding potential impacts under the criteria and must go beyond

    2. Sec 246 Standards Order, Order of 3/9/10.

    3.  See Section 246(c)(3).



general or speculative claims.   If the Board determines that the petition does raise significant4

issues it may, at its discretion, hold a site visit and/or public hearing.

Participating in a Section 246 Proceeding

There are two ways to participate in the 246 process: as a formal party to a case, and as a
member of the public.  Formal parties may provide testimony and participate in evidentiary
hearings.  Members of the public may submitted written comments during the 30-day comment
period or, if the Board holds a public hearing, may speak at public hearings, but may not
participate in evidentiary hearings. 

All formal parties must follow the Board's procedural rules,  and are subject to the rules5

governing discovery and cross-examination.  The Board's rules incorporate the Vermont Rules of
Civil Procedure  and the Vermont Rules of Evidence.   Some entities are automatically formal6 7

parties to the Section 248 cases.  These include: the company that filed the request for Board
approval (the "Petitioner");the Department of Public Service, which represents the public interest
in cases before the Board and is responsible for long-range utility planning for the State: and the
Agency of Natural Resources, which manages the State's natural resources and oversees
Vermont's environmental regulations.

Intervention
Members of the public and organizations may become formal parties to the case through

the intervention process described below, if they meet certain criteria.  People and organizations
that meet these criteria may be granted party status by the Board, and are known as "intervenors." 
Examples of intervenors are landowners, environmental organizations, public interest groups and
business organizations.  Intervenors have the same rights and obligations as the other formal
parties, including the requirement that parties follow the Board's procedural rules.   An8

intervenor may provide testimony  and participate in the evidentiary hearings and will be subject9

to the rules governing discovery and cross-examination.   

In order to intervene one must file a motion to intervene explaining the nature of the
substantial interest which may be affected by the outcome of the proceeding.  Typically, motions
to intervene must address the following standards, as described in Board Rule 2.209(A) and (B):

    4.  Board's MET Tower Application.

    5.  The Board’s rules are available at: http://psb.vermont.gov/statutesrulesandguidelines/currentrules.

    6.  The Vermont Rules of Civil Procedure are available at:

http://198.187.128.12/vermont/lpext.dll?f=templates&fn=fs-main.htm&2.0

    7.  Vermont Rules of Evidence are available at: 

http://198.187.128.12/vermont/lpext.dll?f=templates&fn=fs-main.htm&2.0

    8.  The Board’s procedural rules are available at: http://psb.vermont.gov/statutesrulesandguidelines/currentrules.

    9.  See Board Rule 2.213(C) which describes the required format for written testimony.



(1) the person demonstrates substantial interest which may be adversely affected by the
outcome of the case;
(2) whether the applicant's interest will be adequately protected by other parties;
(3) whether alternative means exist by which the applicant's interest can be protected; and
(4) whether intervention will unduly delay the proceeding or prejudice the interests of
existing parties or the public.

Persons wishing to intervene in a Board case should read closely Board Rule 2.209 and
tailor any motion to intervene to their particular circumstances.

The motion to intervene, as well as any other filings in the case, must be filed with the
Board and all parties.   Existing parties may comment on the intervention requests and the10

Board will issue an order granting or denying the motion to intervene. 

In order to manage the case efficiently, the Board may restrict an intervenor's
participation to the specific issues in which the intervenor may be affected, or may require that
parties work cooperatively.  See Board Rule 2.209(C).

Often intervenors are represented by an attorney.  Individuals may, however, represent
themselves without the assistance of counsel (a "pro se" representation).  Additionally, the Board
may allow partnerships, corporations, and associations to be represented by an officer or an
employee designated in writing by an officer of the corporation or association.  It is important to
understand that when individuals appear pro se, they have most of the rights and responsibilities
of an attorney.   If a pro se representative is unable to comply with its obligations under Board11

rules and Vermont law, the Board retains authority to require the party to retain counsel.

A motion to intervene must be accompanied by a Notice of Appearance, which lists the
name and contact information for the individual or group.

Individuals and organizations can also request that they be added to the Board's mailing
list as an "interested person," in which case they would receive notices and orders that the Board
issues in the case.  However, interested persons typically do not receive copies of other
documents, such as filings made by parties to the proceeding.  Notices and orders issued by the
Board are posted on the Board's website, www.psb.vermont.gov.

There are several steps between the filing a MET Tower Application for a CPG and the
final order from the Board approving, denying or modifying the proposed project.  The steps after
the formal parties in a docket have been establish and the site visit and public hearing have been
held are outlined in the schedule above and described in more detail below.

 Discovery
Discovery is an opportunity to ask parties about what their witnesses have said and the

exhibits they have provided.  Discovery can be either written, called "interrogatories" or

    10.  Potential intervenors should request a service list for the docket from the Clerk of the Board.

    11.  See Board Rule 2.201(B).



"requests for information," or oral, called "depositions."  Written discovery is served on parties
by mail or by hand (parties may also agree to conducting discovery through e-mail), and is
typically in the form of written questions (e.g., What is Ms. Smith's basis for her belief that . . . )
or document requests (e.g., Please provide all the documents Mr. Johnson relied on in coming to
the conclusion that . . . ).  The purpose in asking these questions is many-fold, including
understanding a party's position, formulating responsive testimony, and preparing cross-
examination.  

When a party has a good faith reason to believe that it does not need to provide answers
or documents, they may object to the question or request.  At that point parties are obligated
under the Vermont Rules of Civil Procedure to work in good faith to resolve the dispute.  If no
such agreement can be reached, parties may go to the Board for resolution of the issue. 
Discovery is not automatically part of the evidentiary record, although parties may seek to
introduce it as evidence either in prefiled testimony or seeking to introduce a witnesses' written
responses to discovery questions during the cross-examination of that witness.

Prefiled Testimony 
Formal parties are provided the opportunity to file written testimony and exhibits after an

opportunity to ask the applicant about its application during "discovery" (described above), and
before the evidentiary hearing.  Parties' ability to present evidence is generally limited to their
prefiled testimony and exhibits.  Any factual matters that a party wishes to convey to the Board
must be contained in its prefiled testimony and exhibits.  Witnesses who provide testimony
should also provide some basis for the opinions they express.

For complex cases there may be additional rounds of testimony to respond to what other
parties have submitted, referred to as "rebuttal" and "surrebuttal" testimony.  While rebuttal and
surrebuttal testimony is normally submitted in the same manner as prefiled direct testimony,
there are occasions when such testimony is conducted live during the evidentiary hearings.  

Any objections to the admissibility of prefiled testimony or exhibits must be filed with
the Board in writing no more than 30 days from the date the testimony or exhibit was prefiled, or
five days before the date on which the testimony or exhibit will be offered into the evidentiary
record, whichever occurs sooner.   Assuming the testimony is entered into the record, the12

witness is then subject to cross-examination on the testimony.  Intervenors are also allowed to
cross-examine the witnesses of the other parties.   The parties' testimony and exhibits, if13

admitted,  become part of the evidentiary record upon which the Board may rely in its final14

order. 

    12.  See Board Rule 2.216(C).

    13.  In some cases, the Board may require the parties to propose a schedule for presenting witnesses and provide

estimates for the amount of time they each will need to conduct cross-examination of the others' witness(es).  In such

cases, once a schedule for witnesses is adopted by the Board, parties will be required to adhere to the schedule. 

Accordingly, being organized and prepared prior to cross-examining a witness is important.

    14.  The testimony and exhibits of all parties are subject to evidentiary rules and may be admitted only if they are

in conformance with these rules.



Evidentiary Hearings
The evidentiary hearings are very much like a trial, except that testimony is prefiled in

written form in advance of the hearing.  During the evidentiary hearing, the prefiled written
testimony is entered into the evidentiary record under oath in lieu of it actually being given live at
the hearing.  During the evidentiary hearings, witnesses are called to testify under oath and may
be cross-examined by parties and the Board.  Unless specifically authorized by the Board, parties
may not use the evidentiary hearings to provide new testimony, not already included in their
prefiled testimony and exhibits, from their witnesses.

Briefs
At the close of the evidentiary hearings parties may file briefs with the Board.  Briefs are

not evidence.  Rather, they provide the parties an opportunity to cite pertinent facts from the
record, cite applicable statutes, rules, regulations, and precedent, and explain their position for
the Board to consider including in the final order.  Typically, two rounds of briefs are filed, an
initial brief, and a reply brief.  A reply brief, if needed, is limited to responding to arguments
raised by other parties in their initial briefs.  It is not an opportunity to raise new issues.

Decision
Once the evidentiary hearings have been completed and the parties have been given the

opportunity to submit briefs, the Board will issue a decision.  This final Order must be based on
the evidentiary record, and will include findings of fact under the criteria considered under
Section 246 review as well as conclusions of law.  

If the Board does not hear the case directly, the Hearing Officer will issue a PFD.  Parties
will then have the opportunity to file written comments on the PFD and ask for oral argument
before the Board.  The PFD and any comments on it are submitted to the members of the Board
for review and issuance of a final order.  

Final Board Orders are subject to motions for reconsideration under the Rules of Civil
Procedure.  Any final decision by the Board may be appealed to the Vermont Supreme Court. 
Any appeals from a Board Order are governed by the Rules of Appellate Procedure.
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