
STATE OF VERMONT 
PUBLIC SERVICE BOARD 

    
 
Application of Seneca Mountain Wind, LLC  ) 
for a Certificate of Public Good for   ) 
Temporary Meteorological Stations, pursuant  ) Docket No. 7867 
to 30 V.S.A. §§246 and 248 and PSB Order  ) 
dated 3/9/10     ) 

 
 

SENECA MOUNTAIN WIND, LLC’S RESPONSE TO THE AGENCY OF NATURAL 
RESOURCE’S FIRST DATA REQUESTS  

 
 

Seneca Mountain Wind, LLC (“SMW”), by and through its undersigned counsel, hereby 
responds to the First Data Requests served by the Agency of Natural Resources (“ANR”) on August 
6, 2012. 
      

Non-Waiver and Reservation of Objections 
 
SMW’s responses and any objections made hereafter are made without in any way waiving or 
intending to waive, but on the contrary intending to reserve and reserving: 
 

 All questions as to competency, relevancy, materiality, privilege, and admissibility as evidence 
for any purpose and subsequent proceeding in, or the hearing of, this proceeding, of any of 
the documents or their subject matter; 

 
 The right to object to the use of any of the documents, or their subject matter, in any 

subsequent proceeding in, or the hearing of, this action, on any grounds; 
 

 The right to object on any ground, at any time, to a demand for further production or 
responses involving or related to the subject matter or the requests for interrogatories;  

 
 The right, at any time, to revise, correct, add to, or clarify any of the responses and 

objections propounded herein; 
 

 The right to interpose additional responses and objections and to move for an appropriate 
protective order; and 

 
 The right to object to any inference that can be drawn from any discovery requests or 

responses to them, that the information requested actually exists or events occurred.  The 
failure by SMW to object to any such inference does not constitute an admission that the 
information exists or events occurred.  
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INDEX TO OBJECTIONS 
 

SMW objects to the discovery requests, to the extent that any request seeks information or 
documents that fall into one or more of the following categories: 
 

1. The request would require SMW or its witnesses to respond by divulging privileged material, 
confidential/proprietary material, and/or material prepared in anticipation of litigation or 
hearing by SMW, including its attorneys.  Further, it has not been shown by the party 
making the request that there is a substantial need for such materials, and that they are 
unable, without undue hardship, to obtain the equivalent of the requested information by 
other means.  

 
2. The request seeks information that is irrelevant and not reasonably calculated to lead to the 

discovery of admissible evidence. 
 

3. The request, when read with its definitions and general instructions, is vague, broad, general, 
all inclusive and/or would require SMW to speculate as to the information being sought.  
The request is therefore unduly burdensome and oppressive and does not permit a proper or 
reasonable response. 

 
4. The request would require SMW to conduct extensive document review, additional studies, 

analyses, and/or tests as part of its response. 
 

5. The request is unreasonably cumulative or duplicative, and/or the information or documents 
requested are obtainable from other sources that are less burdensome or less expensive.  

 
6. The request calls for a legal conclusion. 

 
7. The request exceeds the scope of SMW’s testimony and exhibits. 
 
8. SMW objects to the extent that the instructions and definitions given by the requesting party 

exceed the applicable rules of discovery.  
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DISCOVERY QUESTIONS 

  
1. Admit that peregrine falcons nested successfully at Hawk Rock in 2012.  If your 

answer is anything other than an unequivocal admission, please provide an 
explanation and the facts supporting your response, as well as any and all supporting 
documents.    

 
SMW Response:  Admitted.  Peregrine falcons have occupied Hawk Rock in 4 of 26 years 
between 1984 and 2010 (Fowle et al. 2010).  Nesting was successful in 3 of these 4 years (Fowle 
et al. 2010).  Prior to 2012, the last successful nesting year at Hawk Rock was in 2006 (Fowle 
and Wohlfort 2007).  In 2012, three peregrine falcon chicks successfully fledged at Hawk Rock. 

 
 
2.   Identify all documents reviewed by Arrowwood Environmental for the purpose of 

preparing the “Ledge Habitat” section of its environmental report, which section 
appears on pages 22-23 of Attachment E to Petition’s MET tower application.   

 
SMW Response:  SMW is informed that AE personnel visited the MET and surrounding area 
on 12/20/2011 and 1/5/2012 and observed the cliffs from the existing private road below.  An 
orthophoto was used to measure the distance from the cliff to the MET tower.  In addition, the 
NNHP GIS database (obtained from Vt. F&W and Vt. Center for Geographic Information) 
was consulted, as was the 2010 Peregrine Falcon report referenced in the AE report. 
 
 

3.   Identify who from Arrowwood Environmental has personal communication with Fowle 
in February 2012 as such communication is referenced on page 23 of Attachment E to 
Petitioner’s MET tower application.  

 
SMW Response:  Aaron Worthley and Dori Barton spoke with Ms. Fowle.  No record of the 
date of the conversation has been maintained.  Given the time period of when it became known 
that peregrines were nesting at Hawk Rock, the conversation occurred sometime prior to May 
11, 2012. 

 
 
4. Explain the purpose of the personal communication referred to in the previous question, 

and provide a summary of the substance of the communication.   
 

SMW Response:  The purpose of the communication was to verify the dates of successful 
nesting at the site and the timeframe for monitoring, referenced in the AE report.  During these 
calls, Ms. Fowle mentioned limiting construction disturbance from April to July.  In addition, she 
conveyed that the site was considered unoccupied because there was no data since 2006 to 
suggest otherwise. 
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5.   Has anyone from Arrowwood Environmental had personal communications with 

anyone else concerning peregrine falcon nesting at Hawk Rock?  If yes, identify all 
parties to the communications and the dates of the communications, and provide a 
summary of the substance of the communications.  

 
SMW Response:  AE personnel have had only informal passing conversations with Stantec 
biologists and Audubon volunteer monitors regarding their ongoing evaluation of peregrine 
nesting at Hawk Rock.  No one from AE has had any further formal communications on this 
issue.  In addition, Stantec Environmental has also provided consulting services to SMW with 
respect to peregrine falcons.  SMW is informed by Stantec of the following: 
 
 K. Watrous (Stantec) spoke to J. Austin (VFWD) on May 17, 2012 to inform him that 

peregrine falcon activity had been observed at Hawk Rock and to discuss potential survey 
needs. 

 
 K. Watrous (Stantec) emailed J. Austin and J. Buck (VFWD) on May 21, 2012 to inform 

them that peregrine falcon activity had been observed at Hawk Rock, to request 
information on potential survey needs, and to request contact information for the 
Audubon Society. 

 
 K. Watrous (Stantec) spoke to J. Buck (VFWD) on May 31, 2012 to plan for the first nest 

monitoring survey with Stantec, The Audubon Society, and Vermont Fish and Wildlife 
Department. 

 
 On June 7, 2012, representatives from Stantec (K. Watrous, N. Dodge), The Audubon 

Society (K. Wohlfort), and Vermont Fish and Wildlife Department (J. Buck) visited the 
site to monitor peregrine activity.  The survey was conducted from the road below the 
cliff face (i.e., not at the proposed MET tower site).  

 
 On June 19, 2012, representatives from Stantec (K. Watrous, N. Dodge) and The 

Audubon Society (K. Wohlfort) visited the site to monitor peregrine activity.  The survey 
was conducted from the large turn around at Hawk Rock, adjacent to Route 114 (i.e., not 
at the proposed MET tower site). 

 
 On July 2, 2012, representatives from Stantec (N. Dodge) and The Audubon Society (K. 

Wohlfort, M. Fowle) visited the site to monitor peregrine activity.  The survey was 
conducted from the large turnaround at the entrance to the Hawk Rock property, 
adjacent to Route 114 (i.e., not at the proposed MET tower site). 
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 On July 12, 2012, K. Watrous (Stantec) spoke to M. Fowle (Audubon) to discuss her 

thoughts on the peregrine falcon activity at Hawk Rock. 
 
 On July 24, 2012, K. Watrous (Stantec) emailed M. Fowle (Audubon) seeking her opinion 

on the impact of the temporary MET tower on peregrine falcons at Hawk Rock. 
 
 On July 31, 2012, K. Watrous (Stantec) received a letter from M. Fowle (Audubon) 

containing her opinions on the impact of the temporary MET tower on peregrine falcons 
at Hawk Rock.  

 
 

REQUESTS TO PRODUCE 
 
1.  Please produce any and all documents identified, referenced, relied upon, or referred to 

in responding to these information requests.   
 

SMW Response:    
Arrowwood Environmental, Environmental Assessment for 4 Meteorological Towers to be 
located in Brighton, Ferdinand and Newark, Vermont.  2/15/2012 
 
Fowle, M.R., K.A. Wohlfort, and J.M. Buck. 2010. The 2010 Breeding Status and Population 
Dynamics of Peregrine Falcons in Vermont. 
<http://vt.audubon.org/PDFs/2010PeregrineFalconReport.pdf> 

 
Fowle, M.R., K.A. Wohlfort, and D.W. Blodgett. 2007. The 2007 breeding status and population 
dynamics of peregrine falcons in Vermont.  
 
Fowle, M. 2012. Letter containing M. Fowle opinions on the impact of the temporary MET 
tower on peregrine falcons at Hawk Rock, July 31, 2012. 

 
The documents are being provided in electronic format. 
 
 

2.  Please produce any and all documents you expect to offer as exhibits at the technical 
hearings of these proceedings.   

 
SMW Response:   
See Response 6 to the Town of Newark’s Discovery Requests dated June 6, 2012.  The 
documents are being provided in electronic format. 
 

  



  
      

 
   

   

  

    

 
  
      

  
  

   
       

   

 

      

  
   

  
  

     

  
 

  
  

  

          

 
  

    

 


