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MEMORANDUM OF THE PUBLIC SERVICE DEPARTMENT 

REGARDING THE APPLICABILITY OF THE REVISIONS TO THE 

NEWARK TOWN PLAN TO THIS PROCEEDING 

 

Legislation and executive policy clearly support increased development and use of 

renewable energy sources within Vermont.  This support is expressed via state statute and the 

Comprehensive Energy Plan.  The Public Service Department (“Department”) is mindful of 

these overarching policy initiatives when evaluating this, and other, meteorological tower (“MET 

tower”) applications.  Of equal importance, however, is the need to sustain public trust in the 

processes that govern the development of in-state renewable energy projects, including large-

scale commercial wind facilities. That process includes a requirement that the Public Service 

Board (“Board”) give due consideration to the recommendations of municipal and regional 

bodies with regard to proposed electric facilities.  30 V.S.A. § 248(b)(1).  Under the “orderly 

development of the region” § 248 criterion, the Board must give due consideration to those 

recommendations in its review.  The orderly development criterion is not waived in a §246 MET 

tower application, and it must be addressed under Section 3 of the application form.  Section 246 

Standards Order dated March 9, 2010, at 2, 7.  Town plans are reviewed by the Board under this 

criterion, as a key avenue for obtaining the “recommendations of municipal . . . bodies” as 
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required by statute.  The Department below addresses the Board’s request for briefing regarding 

the applicability of the revision to the Newark Town Plan to this proceeding. 

Facts 

The Town of Newark adopted its latest Town Plan on December 7, 2011, as part of its 

typical five-year renewal.  See 24 V.S.A §4387.  The Town Plan specifically stated that “Newark 

residents have expressed concern over the impact of industrial development, fearing that is could 

destroy the character of the town.  Therefore the town should exercise caution in considering 

power generation facilities and major transmission lines in the town,” and the town should 

“evaluate plans to locate industrial size generation and transmission facilities in Newark with 

extreme caution.”  Newark Town Plan, dated December 7, 2011, at 22. 

On April 12, 2012, Seneca Mountain Wind, LLC (“Seneca”) first filed its application for 

the erection of four MET towers in the towns of Brighton, Ferdinand, and Newark.  Seneca MET 

Tower Application, dated April 12, 2012, at 2.  One of the four towers, at the Hawk Rock site, is 

located in Newark. The Application states that “[t]he proposed Project is consistent with the 

goals and objectives of [the town and regional] Plans, and will not unduly interfere with the 

orderly development of the region.”  Id. at 10.  With respect to the December 7, 2011 Newark 

Town Plan, the application characterized it as follows:  

The NVDA Regional Plan, Brighton Town Plan, UTG Town Plan (Ferdinand), 

and Newark Town Plan contain laudable general goals and strategies, including: 

promoting sustainable timber harvesting and the use of AMPs; protection of 

water, wetland, and other natural resources and wildlife habitat; and the review of 

commercial wind energy projects on a case by case basis. See . . . Newark Town 

Plan at 18-22, 28-29. 

Id. 

 

On June 17, 2012, the Newark Planning Commission approved a number of proposed 

amendments to the Town Plan aimed squarely at clarifying the town’s position with regard to the 
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proposed MET towers and commercial wind development, pursuant to 24 V.S.A. § 4384.  See 

Proposed Amendments to the Newark Town Plan Approved by Newark Planning Commission 

on June 27, 2012, attached as Exhibit A.  The town then published the amended Town Plan on 

June 27, 2012, and held a required public hearing on the amendments on August 9, 2012. 

Meanwhile, on August 15, 2012, the Board found the original MET tower application to 

be incomplete as the result of Seneca’s failure to notify landowners adjoining the project site.  

The Board stayed the proceeding pending cure of the notice defect.  Application of Seneca 

Mountain Wind to Install Four Temporary Meteorological Stations, Docket 7867, Order of 

August 15, 2012, at 6.  Seneca provided the required notice to a number of adjoining landowners 

on August 23, 2012.  Letter of Andrew Raubvogel, Esq. on behalf of Seneca, dated August 23, 

2012. 

 On September 17, 2012, the Town of Newark held a special town meeting to vote on the 

proposed Town Plan amendments approved by the Planning Commission on June 17.  The 

proposed amendments passed on a vote of 169 in favor to 59 opposed, and were immediately and 

unanimously adopted by the Newark Selectboard.   The Town Plan as amended incorporated 

seven changes to the December 2011 Plan, all aimed at providing clarity to the town’s position 

regarding commercial development in Newark, including wind development.  Of specific note, 

the amended Town Plan highlights the town’s intent to “[o]ppose plans to locate industrial scale 

generation and transmission facilities in Newark.”  Newark Town Plan, dated September 17, 

2012, at 20.  The amendments further state that all “commercial or industrial structures that 

exceed 125 feet in height [are] inappropriate and inconsistent with the town’s vision and goals.”  

Id. at 27.   
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Thereafter, on September 20, 2012, the Board lifted the stay of proceeding effective 

September 24, 2012, following notice period expiration.  Application of Seneca, Docket 7867, 

Order of September 20, 2012, at 2. 

 

Argument 

a. The town plan as amended deserves due consideration in this proceeding because the 

amendments seek only to clarify the town’s previously-stated positions, and the 

developer’s application was not properly completed until after the amendments were 

made effective 

 

The Board has recently considered the impact of a change to a regional plan during the 

pendency of a commercial wind developer’s petition. In the Sheffield Wind case, Docket 7156, 

the Board held that the town plan and/or regional plan in place at the time an initial petition is 

filed is controlling.  Amended Petition of UPC Vermont Wind, Docket 7156, Order of August 8, 

2007, at 26.  The Board’s conclusion rested on the rule articulated in Smith v. Winhall Planning 

Comm'n, 140 Vt. 178 (1981), that a developer’s rights vest “under the then existing regulations 

as of the time when proper application is filed.”  Smith, 140 Vt, at 181 (emphasis added).  

However, the Sheffield Order gives only limited guidance here for two reasons.   

First, the Northeast Kingdom Regional Plan applicable to Sheffield had expired in 

November 2005, three months prior to the petitioner filing its initial petition in February 2006. 

UPC Vermont Wind, Docket 7156, Order dated August 8, 2007, at 22.  A new plan was not 

effective until August 2006.  Id. The petitioner had “validly brought and pursued in good faith” 

proceedings in the interim.  Smith, 140 Vt., at 182.  In this instance, at the time of Seneca’s initial 

filing in April 2012, Newark had a Town Plan in place providing that the “town should exercise 

caution in considering power generation facilities and major transmission lines” and that it 

should evaluate power facility plans “with extreme caution.”  Newark Town Plan, dated 



Memorandum of the Public Service Department 

Docket 7867 

Page 5 

 

December 7, 2011, at 22.  The September 17 amendments made to the Town Plan serve to bring 

greater emphasis to sentiments already espoused in the pre-amendment version.  Because the 

statutory scheme requires that the Board give “due consideration” to town plans as a part of the 

“orderly development” criterion, the amendments themselves neither alter the scope of rights 

available to Seneca, nor strip Seneca of any protections in place at the time of initial filing.  

Instead, the amendments served to provide increased clarity to the recommendations of the Town 

than may have existed under the previous iteration of the Town Plan – clarity which would aid in 

the Board’s assessment under § 246.  Neither the original nor the amended version of the 

Newark Town Plan contemplates that “commercial wind generation deserves consideration as a 

potential resource” as the amended Regional Plan in Sheffield did.  UPC Vermont Wind, Docket 

7156, Order dated August 8, 2007, at 26.  Both pre- and post-amendment Town Plans instead 

reveal a guarded view of commercial development in general, with no affirmative support for 

commercial wind development found within the documents. 

Second, unlike in the Sheffield matter, it appears that “proper application” was not made 

here until after the Town Plan was amended.  Smith, 140 Vt, at 181.  As noted above, the Board 

deemed Seneca’s application incomplete on August 15, as a result of failure to give 30-day 

notice to all adjoining landowners as required by the § 246 Standards Order, and stayed the 

proceeding.  Section 246 Standards Order dated March 9, 2012, at 6.  The Board did not lift the 

stay, thereby accepting the application as complete and proper for the Board’s review, until 

September 24 – seven days after the Newark Selectboard adopted the amended Town Plan.  In § 

246 proceedings, the applicant must provide at least 30 days notice to landowners adjoining the 

property site “in advance of filing a Section 246 application.”  Id. (emphasis added).  In 

instances where an application has been deemed incomplete, it will not be considered complete 



Memorandum of the Public Service Department 

Docket 7867 

Page 6 

 

until the applicant submits “all information necessary to address the deficiencies” and the Board 

notifies the applicant that the filing is complete.  Id. at 7. 

When a town has a plan in place, but no zoning ordinances, the Vermont Supreme Court 

has held that it would not apply Smith in instances where it “cannot find that appellants 

submitted a complete application . . . so that they have a vested right . . . in accordance with the 

now-superseded town plan under Smith.”  In re Ross, 151 Vt. 54, 58 (1989).  The court further 

explained, “the appellants are attempting to base a vested right on an application that was 

properly denied because applicants failed to supply sufficient information to enable the 

Commission to render a decision.”  Id.  The Board is faced with a highly similar situation here:  

it was precluded from considering and rendering a decision on the Seneca application until after 

the amended Town Plan vote, because Seneca had not completed the legally required step of 

providing the required notice to all adjoining landowners.  In short, the circumstances here are 

distinguishable from those in the Sheffield matter and are more in line with the Ross decision of 

the Vermont Supreme Court.   

b. The Board should consider the town plan in its most current form because the plan best 

represents the town’s recommendation  

 

Policy considerations further weigh in favor of giving the amended Town Plan, rather 

than the prior plan, due consideration in this proceeding.  The Ross court made clear that it was 

“unwilling to apply Smith where the purposes behind it weighed so heavily against the creation 

of a vested right.”  Id.   

Seneca has repeatedly made public representations that it would not proceed with a 

commercial wind project if the host towns were to reject its proposal by a town vote.  Due to 

comments and concerns brought to the Department by residents and others in the course of this 

proceeding, the Department sought clarification from Seneca regarding the scope of its town vote 
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position on June 12, 2012.  See Letters of John Beling, Esq. on behalf of the Department, dated 

June 12 and 20, 2012.  Seneca later confirmed publicly that it would condition any wind project 

on a town vote of support. See Wind Developer: Delay Vote on Our Plans, Burlington Free 

Press, August 30, 2012.  Seneca’s desire to abide by the wishes of the town is commendable, and 

demonstrates an understanding that town support is important to the successful development of 

commercial energy projects.   

In this instance, however, it appears that the developer’s offer of continued dialog and 

later review has not been accepted by a substantial portion of the town, as demonstrated by the 

Town Plan amendment vote.  The Town has chosen to make its position – regarding both 

exploratory MET towers and commercial wind energy projects – known now through the process 

of amending its Town Plan, as is permissible under state law.  Supplanting the town planning 

process would undercut the recognized legal significance of the document in evaluating the 

“orderly development of the region” criterion.  While a town and a developer may choose to use 

a town-wide vote to gauge public acceptance of a specific project, such as occurred in Lowell 

(Docket 7628), a developer may not on its own choose to supplant the state law process of town 

planning that exists and is part of the Board’s review process through offers of a future vote on 

terms acceptable to the developer.   

Section 248, as evaluated through § 246 in MET tower proceedings, properly vests the 

Board with the authority to approve generation facilities in part because such facilities impact 

statewide energy choices and the regional grid. Such projects clearly have implications on energy 

choices, reliability, and other issues that require a broad statewide perspective when being 

evaluated.  Under the “orderly development of the region” criterion, the Board weighs a project’s 

consistency with the town plan as a part of its overall review of the project.  The town’s 
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overarching vision for development of its lands, and the clarity of the plan in adhering to that 

vision, help the Board determine the proper weight to give to a town plan under the “orderly 

development” criterion.    

The Department notes that only exploratory, temporary MET towers pursuant to § 246 

are currently before the Board, and it is entirely possible that a § 248 wind facility may never be 

pursued if MET towers are allowed to be placed in the area as planned.  Nevertheless, the 

“orderly development” criteria is not waived in a § 246.  The Board should properly look to the 

amended Town Plan to evaluate the plan’s applicability to Seneca’s MET tower application.  

Town plans are the primary means by which town sentiment is gauged under state law applicable 

to this case.  The statutory requirement that all town plans expire every five years is evidence 

that the plans are intended to evolve in response to changing town prerogatives and priorities.  24 

V.S.A. §4387.  Indeed, a town meeting is required to be held no more than 120 days after a town 

plan amendment is submitted to a municipal legislative body, reflecting the goal of making plans 

well-considered but dynamic policy documents.  24 V.S.A. § 4385.  Precluding the Board from 

evaluating Newark town sentiment expressed in the current Town Plan as amended would 

undermine the core rationales for the statutory planning framework and its role in the Board’s 

energy generation siting process.  

The development of renewable energy generation within Vermont is an acknowledged 

priority for the Department and developers alike.  Renewable generation is an important part in 

Vermont’s energy mix, and it is poised to play an even greater role in the future.  As renewable 

energy projects are built, more communities will face consideration of the benefits and burdens 

associated with these facilities.  As a result, it is imperative that the Board give due consideration 

to the recommendations of the towns and regions potentially affected by this development.  If in 
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the factual circumstances presented here, the town’s view – rendered in a properly-conducted  

amendment process finished before Seneca’s application was complete – were not considered, it 

would serve only to weaken public confidence in the statutory framework for local input, and the 

significant role public participation and trust play in the § 246 and § 248 process. 

Conclusion 

The Newark Town Plan as amended on September 17, 2012 is controlling in this 

proceeding.  The amendments are consistent with the guarded view of commercial development, 

including wind development, already contained in the town’s December 7, 2012 Plan.  

Additionally, Seneca’s application was not properly completed until September 24, 2012 

pursuant to the § 246 Procedures Order, when the Board noticed the lifting of the stay of 

proceedings.  Finally, giving due consideration to the clear recommendations of the town as 

contained in the amended Town Plan is proper under the Board’s analysis of the “orderly 

development of the region” criterion. 

Respectfully submitted, 

      PUBLIC SERVICE DEPARTMENT 
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