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- Seneca MET T

Dear Mrs. Hudson,

On October 18,2012 the Public Service Department ("Department") received a Motion

for Relief from Judgment Pursuant to VRCP 60(b) from Newark Neighbors United ("NNU").
The Public Service Board ("Board") released a memorandum on October 17,2012 requesting

comments on the motion. The Department has reviewed NNU's motion and it submits the

following comments.

Ripeness

As an initial matter, the motion does not appear to be ripe for decision by the Board at

this time. NNU asks the Board "that the issues in this matter be expanded at the hearing to

impact on aesthetics and the natural environment." NNU Motion for Relief from Judgment

Pursuant to VRCP 60(b), October 15,2012, at 9. NNU's request is largely predicated on the

Board finding that the Newark Town Plan as amended on September 17,2012 is controlling and

is admitted into evidence as part of the record in the proceeding. While the Department has

argued that the Town Plan amendments should be applicable to this proceeding, the Board has

noi yet ruled on that issue. As a result, any ruling on NNU's motion would be premature as the

legal status of the Newark Town Plan is unresolved at this time.

VRCP

NNU's motion lists four forms of "new evidence" in the proceeding that have come into

existence since the hearing officer initially reviewed Seneca's MET tower application. NNU
60(b) Motion, at 4. The evidence cited is either the amendments to the Newark Town Plan,

addressed above, or are sources ofinput that are not a part ofthe evidentiary record. Public

sentiment displayed at the public hearing held in Newark, while helpful in informing the Board

ofcertain aspêcts ofthe local response to the Seneca proposal, is not apart ofthe evidentiary

record. Likewise, statements made by the Department's Commissioner as reported by news

outlets may announce broad policy positions to the public atlarge. The statements do not,

however, serve as evidence in the proceeding on which the Board may make a determination as

to whether Seneca's MET tower application promotes the general good. Comments profferedpt a



public hearing andlor Department announcements to the media do not rise to the level of new

evidence justifying reconsideration under VRCP 60(bX2).

60or

NNU asserts that Seneca's failure to give proper notice to all adjoining landowners

constitutes fraud or other misrepresentation justifying reconsideration of the hearing officer's.

initial finding that aesthetics arè not a significant issue in the proceeding. Id , at 4-5. NNU's

motion does not explain how the notice defect justifies reconsideration of this issue. To the

contrary, the Board allowed for all adjoiners noticed on August 23,2012 to seek intervention

across an unlimited range of issues. A number of newly-noticed adjoiners requested party status

to address aesthetics. However, the Board limited intervention for those parties to the issue of
bear and peregrine falcon habitat. See Application of Seneca Mountqin Wind, Docket 7867,

Order dated October 12,2012. This indicates that the notice defect had no impact on the Board's

assessment that the application presented no significant issue with regard to aesthetics.

Additionally, allegations of fraud under VRCP 60(bX3) must be proved by clear and

convincing evidenóe, and the party seeking to establish the fraud has the burden of proof.

Bardilt Land & Lumber, Inc. i. Davis,135 Vt. 8l (1977). Here, the Department cannot discern

any proof that Seneca engaged in fraudulent behavior, as opposed to having a differing

understanding as to which parties were required to receive notice.

Thank you for your time and attention to this matter. Please do not hesitate to

contact me with any questions or concerns.

Sincerely,

'ou.orl 
Kisicki

Special Counsel

cc: Docket No. 7867 Service List


