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October 15, 2012

Mrs. Susan Hudson, Clerk
Vermont Public Service Board
112 State Street, Drawer 20
Montpelier, VT 05620-2701

Re: Docket 7867 -- Seneca Mountain Wind LLC's MET Towers Application

Dear Mrs. Hudson:

Enclosed for filing with the Board, please find:

Motion for Relief from Judgment Pursuant to VRCP 60(b)

We understand that the Hearing Officer has requested Memoranda in regard to the applicability
of the recently passed Newark Town Plan to the above captioned application. Please consider
this our response to the Hearing Officer's request for Memoranda. This Motion addresses
NNU's position regarding the application of the Town Plan to Seneca's application in this
matte Thank you.
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STATE OF VERMONT
PUBLIC SERVICE BOARD

DOCKET NO. 7867

Application of Seneca Mountain Wind, LLC,
for authority, pursuant to 30 V.S.A. §§ 246 and 248,
to install four temporary meteorological stations,
two in the town of Brighton, Vermont, and one each in
the towns of Ferdinand and Newark, Vermont

MOTION FOR RELIEF FROM ORDERS PURSUANT TO VRCP 60(b)

NOW COMES Newark Neighbors United ("NNU"), by and through Deborah

T. Buckram, Esq., of the law office of Buckram Black Brazil P.C., and hereby moves

that the Public Service Board (" Board") relieve NNU from the June 29, 2012,

Scheduling Order and Subsequent Orders regarding preclusion of issues regarding

aesthetics and impact on natural environment. A Memorandum in Support of the

Motion is attached hereto and incorporated herein:

MEMORANDUM IN SUPPORT OF MOTION FOR RELIEF FROM BOARD
ORDERS REGARDING EXCLUSION OF ISSUES ON AESTHETICS AND THE

NATURAL ENVIRONMENT
FACTS

1. On June 29, 2012, the Hearing Officer issued a procedural and scheduling order

limiting the issues before the Board to the following: "Hawk Rock MET tower

installation on black bear food sources and peregrine falcon habitat; the Hawk

Rock MET tower installation on rare, threatened, or endangered species or

natural communities; the Bull Mountain MET tower installation on black bear

food sources; and the Brighton MET tower installation on black bear food

sources."

~. Tne decision was issued prior to a public hearing anti prior to the site visit.
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3. Since the June 29, 2012, order was issued, the Hearing Officer determined that

Seneca had failed to notify all of the adjoining landowners as a part of their

application, and deemed the application incomplete. Accordingly, the Hearing

Officer issued a Third Procedural Order on August 15, 2012, ordering that

Seneca notify the adjoining landowners and staying the proceedings until the

landowners were notified and were provided with a 30-day period to comment.

However, the Hearing Officer stated in the decision that the issues outlined in

the June 29, 2012, order would not be expanded.

4. On September 17, 2012, the Town of Newark passed a new Town Plan. The

vote was overwhelmingly in favor of the Plan. The Plan states that "commercial

and industrial development at elevations greater than 1700 feet should be strictly

avoided." It also states that Newark should "[o]ppose plans to locate industrial

scale generation and transmission facilities in Newark," and, "...industrial-scale

power generation and transmission facilities are inappropriate in the town." The

plan included a height restriction of 125', thus precluding the proposed MET

tower.

5. On September 20, 2012, the Hearing Officer issued another order that allowed

additional comments regarding issues other than those outlined in June 29, 2012,

order, but only with regard to the new interveners.

6. According to news reports, on October 1, 2012, Elizabeth Miller, the

Commissioner of the Department of Public Service, stated that her department

planned to tell the Public Service Board on that day that "local opposition" is a

"significant" factor that the Board must consider.
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7. Ms. Miller stated: "Under the board's precedent town plans do matter.... The

board has to give them due consideration. And while they aren't the only factor

the board looks at, when the town plan is clear that a town does not want to see a

certain type of development within in its borders, that -under the orderly

development standard the board looks at - really does matter. And it matters to

the department as the public advocate."

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO RECONSIDER

Public Service Board rules provide as follows:

"The provisions of the Vermont Rules of Civil Procedure, Rule 60 (Relief From

Judgment Or Order) shall apply in proceedings before the Board."

18-1 Vt. Code R. § 1.221. This Motion requests relief from the Hearing Officer's

orders regarding the issues of aesthetics and impact on the natural environment.

VRCP 60(b) provides in pertinent part as follows:

"On motion and upon such terms as are just, the court may relieve a party or a party's

legal representative from a final judgment, order, or proceeding for the following

reasons:... (2) newly discovered evidence which by due diligence could not have been

discovered in time to move for a new trial under Rule 59(b); (3) fraud (whether

heretofore denominated intrinsic or extrinsic), misrepresentation, or other misconduct of

an adverse party; ....or (6) any other reason justifying relief from the operation of the

judgment. The motion shall be filed within a reasonable time, and for reasons (1), (2),

and (3) not more than one year after the judgment, order, or proceeding was entered or

...." Vt. R. Civ. P. 60

I. ~'h~ ~ear~n~ Offi^.~r'~ arder~ ~h~uid be ~°cvisrd based un vRCF SGibi i2i
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VRCP 60(b) (2) applies in this case because there is new evidence that was not

before the Hearing Officer when she first issued the procedural order limiting the

issues to be determined at the technical hearing. The new evidence includes:

• The failure of Seneca to complete its application for a MET tower by failing to

notify all adjoining landowners prior to the passage of a new Newark Town

Plan, thus rendering their application incomplete.

• A public hearing held after the order was issued that demonstrated that the vast

majority of residents found the MET towers to be aesthetically offensive.

• The overwhelming support of the Newark Town voters for the new Town Plan,

which outlines a "clear, written community standard" against industrial wind

towers, and any industrial development above 1700 feet and 125' in height.

• The Public Service Department's new policy as articulated by the Commissioner

that Town Plans are "significant" and the Board "has to give them due

consideration.", and that "local opposition" is a "significant factor" the Board

must consider.

II. The Hearing Officer's orders should be revised based on VRCP 60(b) (3)

Second, VRCP 60(b) (3) applies in this case. Seneca's failures to adequately notify

all adjoining property owners has resulted in those landowners being unable to

participate as adjoining landowners in either the public hearing or the site visit in July

and their not having sufficient time to adequately address the issues of aesthetics or the

effect on the natural environment. The Board has stated in its March 9, 2010 Order that

"providing advance notice of a project to potentially affected parties will provide an

onnortunity for those parties to raise concerns regarding the project and allow the
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applicant time to address those concerns before the petition is filed with the Board." By

failing to notify all adjoining property owners until more than four months after the

initial application was deemed completed, Seneca has violated the Board's policy of

providing adequate notice before the application is submitted so that issues could be

fully explored with the interested parties. A full exploration of those issues now needs

to be undertaken, given the fact that all participants were not given the opportunity to

explore those issues because of Seneca's failures to follow the Board's rules.

III. The Hearing Officer's orders should be revised based on VRCP 60(b) (6)

Finally, VRCP 60(b) (6) applies here. Justice requires that the Hearing Officer

should allow the technical hearing to include the issues of aesthetics and the effect on

the natural environment, given the changes in circumstances and the changes in policy

articulated by the Public Service Department since the Hearing Officer issued her

procedural order on June 29, 2012.

A. The first prong of the Quechee test has now been met

As the Board knows, the criteria for determining undue adverse effects on

aesthetics are included in the so-called Quechee test. ("If the reviewing authority so

finds [that there is an adverse impact on aesthetics]. the question becomes whether this

adverse impact would be ̀ undue.' In re UPC Vt. Wind, 2009 VT 19, ¶ 24, 185 Vt. 296,

969 A.2d 144. Such an impact is not undue if three conditions are met. First, the project

must not violate ̀ a clear, written community standard intended to preserve the

aesthetics or scenic, natural beauty of the area.' Id. Second, it must not ̀ offend[ ]the

sensibilities of the average person.' Id. Finally, the applicant for the certificate of public

good must take ̀ ~enerally available miti~atin~ steps that a reasonable person would,. .. .. ..
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take to improve the harmony of the proposed project with its surroundings."') In re

Cross Pollination, 2012 VT 29, 47 A.3d 1285, 1288-89 (Vt. 2012).

The Hearing Officer apparently determined at some point after the initial public

comment period which ended in May 2012 that there was no undue aesthetic impact

from the installation of the MET Towers, because she ordered in the June 29, 2012

procedural order that aesthetic impact was not going to be reviewed thereafter, either at

the public hearing or the technical hearing, despite the requirements of 30 V.S.A. § 246

that the aesthetic impact be considered in Met tower applications. The Hearing Officer

gave no reason for her conclusion, but it can be surmised that the Hearing Officer

relied on the Board's previous decisions concerning the Quechee criteria, and

determined, based on the application and the comments, that under Quechee, there was

no undue adverse impact on aesthetics. Those criteria should be reconsidered in the

light of the changed circumstances in this case.

First, after the Hearing Officer issued her June 29, 2012 Procedural Order, The

Town of Newark has passed a new Town Plan that specifically finds that industrial

wind generation is not appropriate for the Town, and that there should be no

commercial or industrial development above 1700 feet or structures more than 125' in

height. Thus, because the MET tower is going to be placed on a ridgeline over 1700

feet high, and is more than 125 feet in height, Seneca's application violates a "clear,

written community standard." The Newark Town Plan now provides the "clear,

written community standard" required under the first prong of the Quechee test.

B. Because Seneca's initial application was incomplete, it has no vested

right in Newark's previous town elan
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Seneca failed to complete its application when it initially failed to notify all the

adjoining landowners, as required by the Board. On March 9, 2012, the Board issued

an Order Establishing Standards and Procedures. In that Order, the Board stated as

follows:

"The applicant must provide written notice, at least 30 days in advance of filing a

Section 246 application, to the following entities:... (d) the landowners of record of

property,...adjoining the property on which the project will be located..."

The Board also stated in its Order as follows:...Upon receiving an application under

Section 246, Board staff will review the application for completeness."

The Board considers an application to be incomplete until all parties who are

required to be noticed pursuant to its March 9, 2010 order have, in fact, been properly

notified. ("However, given the new information provided to the Board, discussed

below, I now find that Seneca's application is incomplete because Seneca failed to

provide due notice to all landowners of record property adjoining the properties leased

by Seneca on August 1, 2011, and April 1, 2012.") Application of Seneca Mountain,

LLC, Docket No. 7867, Third Procedural Order Dated August I5, 2012.

The Vermont Supreme Court has held that when an application for a permit is

incomplete, the applicant has no vested rights in the town plan or zoning ordinance in

effect at the time of the filing. ("Thus, we can not find that appellants submitted a

complete application in this case so that they have a vested right to review in

accordance with the now-superseded town plan under Smith.") In re Ross, 151 Vt. 54,

57, 557 A.2d 490, 492 (1989)

[suc'icnam Biack
Brazil P.C.

1097 Main Street
PO Box 310

St. Johnsbury, VT
05819

7/ 10



uiiCiuid7~ uiaCi{

Brazil P.C.
1097 Main Street
PO Box 310

St. Johnsbury, VT
05819

Similarly, here, because Seneca failed to notify all the adjoining landowners in a

timely manner, its application was incomplete, and they do not have a vested right in

the now superseded Newark town plan.

C. The second wrong of the Quechee test should be reconsidered

Previous Board decisions concerning the criteria for determining whether an

"average person" would consider the MET towers to be offensive appear to completely

discount local opinion regarding aesthetics, and to substitute its own definition of what

is shocking or offensive. ("With adequate information about the benefits of sustainable

wind-generated electrical energy over other energy alternatives, the average person

should not find this proposed project shocking or offensive."~ ...While some individuals

who live close to the proposed project may find the proposed project offensive, they are

not representative of the "average person" because of their personal interest in the area

and their opposition to change.") Amended Petition of UPC Vermont Wind, LLC, for a

Certificate of Public Good, 2007 WL 7232226.

However, the Public Service Department's recent comments regarding the

significance of local opposition indicate that the Board should reconsider its previous

decisions concerning the "average person" criterion in the Quechee test. Whether the

project is shocking or offensive to the average person should take into account the

opinion of the average person in the local area, as the Public Service Department has

',recently suggested.

~ One wonders what the Board considered "sustainable." Industrial wind towers are not economically
sustainable without massive taxpayer subsidies and crec_lits. In a~rl;r;~,,, CPnP~~ hµ~ ~n~wn~~,~u ,;;~ ~;~;~~;~;
of the area with information about the "benefits" of wind power, the citizens are still shocked and
offended by the Met Towers.
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Finally, because of the Town Plan and the overwhelming opposition to the MET

towers, there are no steps that can be taken to mitigate the undue adverse aesthetic

effect on the surrounding area.

CONCLUSION

For reasons given above, Newark Neighbors United requests that the issues in

this matter be expanded at the hearing to the impact on aesthetics and the natural

environment, and that Newark's new Town Plan and the substantial local opposition to

the MET Towers must be taken into account when determining aesthetic impact of the

MET Towers.

Dated at St. Johnsbury, Vermont this '`~ day of October 2012.`~—

respectfully submitted,

i ~~ 

G' ~-~'t--

Newark Neighbors United, by its attorney,
Deborah T. Buckram, Esquire
802-748-5525 ext. 101
dbucknam(a~vtle ag lhelp.com

CERTIFICATE OF SERVICE

I certify that October ,~~ , 2012, I served a copy of the within Motion to Compel via
U. S. First Class postage to plaintiff's attorney and others in the above matter, at the
,following: change date and name of motion

John Beling, Esq., Director of Public Advocacy
Aaron Kisicki, Esq.,
Vermont Dept. of Public Service
112 State St.
Montpelier, VT 05620

~~Andrew N. Raubvogel, Esq.
~u~"I`a"' a'a°" Dunkiel Saunders Elliott Raubvo el &Hand PLLCBrazil P.C. g
1097 Main Street
PO Box 310

St. Johnsbury, VT
05819
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91 College St.
Burlington, VT 05401

Donald J. Einhorn, Esq.
Vermont Agency of Natural Resources
103 South Main Street — 3`d Floor Center Bldg.
Waterbury, VT 05671

L. Brooke Dingledine, Esq.
Valsangiacomo, Detora & McQuesten
PO Box 625
Barre, VT 05641

Jeanne Gervais, Chair
Brighton Planning Commission
PO Box 377
Island Pond, VT 05846

Bridgette Remington Esq., Hearing Officer
David Watts, PSB

Jo Ann Q. Carson (Court Reporter)
11 Northshore Dr.
Burlington, T 05408

Kim Sears (Court Reporter)
18 Paddock Ln.
Williston, VT 05495

liuc',ua—,~ ~,ac~
Brazil P.C.

1097 Main Street
PO Box 310

St. Johnsbury, VT
05819
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Deborah T. Buckram, Esquire
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