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STATE OF VERMONT 
PUBLIC SERVICE BOARD 

Docket No.7867 

Application of Seneca Mountain \\find, LLC, for 
authority, pursuant to 30 V.S.A. §§ 246 and 248, to 
install four temporary meteorological stations, two 
in the Town of Brighton, Vermont, and one each in 
the towns ofF erdinand and Newark, Vermont 

SMW RESPONSE TO NEWARK NEIGHBORS UNITED'S MOTION FOR RELIEF 
FROM ORDERS PURSUANT TO VRCP 60(b) 

NOW COMES Seneca Mountain Wind, LLC ("SMW"), by and through its attorneys, 

Dunkiel Saunders Elliott Raubvogel & Hand, PLLC, and hereby responds to the Motion for Relief 

from Orders Pursuant to V.R.C.P. 60(b) ("Motion") of Newark Neighbors United ("NNU"), dated 

October 15, 2012. NNU has set forth no valid legal basis that would support the Public Service 

Board's ("Board") grant of Relief from Judgment or Order in this proceeding pursuant to Rule 

60(b). Accordingly, NNU's Motion should be denied. 

Background 

On April12, 2012, SMW flied an application with the Board, pursuant to 30 V.S.A. §§ 246 

and 248, to install four temporary meteorological stations ("MET towers"), two in the Town of 

Brighton, Vermont, and one each in the towns of Ferdinand and Newark, Vermont (the "Project"). 

On IVIay 7, 2012 the Board deemed SI\iW's application complete as of April18, 2012 and directed 

any comments regarding SMW's application to be submitted within thirty days of that date. See 

Board Memo Re: Updated Adjoining Landowners List, Docket No. 7867 (May 7, 2012). 
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During the initial comment period the Board received public comments and motions to 

intervene 1 concerning, among other things, the Project's compliance with the section 248 criteria; 

requests for a site visit and hearing; requests that the Board deny the application; and requests for 

the addition of several environmental-related conditions on approval of SMW's application In 

addition, commenters and proposed intervenors raised concerns about the proposed project's 

alleged impacts on aesthetics and scenic beauty, the local economy, natural resources, wildlife, 

conse1vation lands, orderly development of the region, economic benefit, historic sites, public health 

and safety, and public investments. 

On June 29, 2012, the Hearing Officer issued a procedural order granting NNU and the 

Town of Newark permissive intervention in the proceedings and denying Fritz Gerhardt's motion 

for inte1vention. Procedural Order Re: Motions for Intel"Vention and Schedule, Docket No. 7867 

(June 29, 2012) ("Procedural Order I"). The Hearing Officer determined in the June 29, 2012 order 

that an evidentiary hearing would only be necessary regarding the possible adverse effect of: 

the Hawk Rock MET tower installation on black bear food sources 
and peregrine falcon habitat; the Hawk Rock MET tower installation 
on rare, threatened, or endangered species or natural co1nmunities; 
the Bull Mountain I\·1ET tower installation on black bear food 
sources; and the Brighton MET tower installation on black bear food 
sources 

Id. at 11-12. With respect to all other potential issues applicable under the Section 246 and 248 

criteria, and pursuant to the Board's discretion to limit the scope of issues to be considered in an 

evidentiary hearing under Section 246, the Hearing Officer determined that no additional significant 

issues were raised in comments or motions to intervene and that the discrete issues expressly 

identified would be the only issues considered in an evidentiaq hearing. The Hearing Officer went 

1 Specifically, NNU, the Newark Planning Commission, and Fritz Gerhardt filed motions for intervention at this point 
in the proceedings. 
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on to find that a site visit could prove informative, but that SMW would not be rec1uired to conduct 

a balloon demonstration. Id. at 12-13. 

On July 30, 2012 the Hearing Officer issued a Second Procedural Order Re: Motions for 

Intervention and Procedures for the Remainder of the Docket, addressing motions for intervention 

filed by the Brighton Planning Commission and the Arborio Group, as well as a renewed motion for 

intervention and attempt to expand the scope of the proceedings filed by the Town of Newark. In 

that Order the Heating Officer denied the Arborio Group's motion for intervention, granted 

Brighton Planning Commission's motion for intervention limited to the discrete issues identified in 

the June 29, 2012 Procedural Order, and denied the Town of Newark's renewed motion and attempt 

to expand the scope of the proceedings identified in the June 29, 2012 Procedural Order. 

Specifically, with respect to the Town of Newark, the Hearing Officer stated "I find Newark's effort 

to now expand the scope of the evidence to be heard in this case to be both untimely and 

unfounded." Second Procedural Order Re: Motions for Intervention and Procedures for the 

Remainder of the Docket, Docket No. 7867, at 7 Quly 30, 2012). 

On August 15, 2012, the Hearing Officer issued a procedural order in which it determined 

that the leasehold interests held by SMW, rather than the boundaries of the proposed MET tower 

parcels, define the boundaries of the Project property. Third Procedural Order Re: Notice 

Requirements, Stay of Docket, and Motion for Intervention, Docket No. 7867 (August 15, 2012). 

In that Order the Hearing Officer indicated that SIVIW's MET tower application was now deemed 

incomplete, reversing the prior May 7'h determination, because SMW had not provided notice to all 

the landowners of record adjoining SMW's leased property, and ordered SMW to issue notice to all 

such landowners. The Hearing Officer provided that adjoining landowners receiving notice as a 

result of the ~August 15, 2012 Order would have thirty days to file comments with the Board, and 
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stayed the proceedings accordingly. I d. at 6-7. SIVIW issued supplemental notice to adjoining 

landowners on 1\ugust 23, 2012. On September 14, 2012, the Hearing Officer issued a clarification 

order, Order Re: Clarification of Third Procedural Order, Docket No. 7867 (Sept. 14, 2012), 

providing a clear indication that individuals submitting comments or motions for intervention as a 

result of being issued notice on 1\ugust 23,2012 would have the opportunity to raise any issues, and 

would not be limited by the issues defined in the June 29, 2012 Procedural Order. 

On October 12, 2012, the Hearing Officer granted permissive intervention to landowners 

who received notice as a result of the August 15, 2012 order, including William Heath, Robert and 

Shirley Elder, Mark Whitworth, Noreen Hession, and Lydia McMillian.2 While each of those 

intervenors raised concerns about issues which were outside of the scope of those defined by the 

Hearing Officer for further consideration in the June 29, 2012 order, the Hearing Officer found that 

the new intervenors had not raised any new significant issues and limited the issues to be considered 

in the evidentiary hearing to those she had defined in the June 29, 2012 order. 

NNU is before the Board pursuant to Vermont Rule of Civil Procedure 60(b)(2), (3), and (6) 

requesting relief from the Board's June 29, 2012 procedural order, as well as subsequent orders 

precluding, in their characterization, consideration of aesthetics and impact on the natural 

environment as significant issues in this proceeding. NNU argues that "new evidence" in this 

proceeding satisfies the new evidence standard of Rule 60(b) (2) and requires revisiting those earlier 

orders. Specifically, the "new evidence" that NNU argues supports its position on this point 

includes: (1) the Town of Newark's September 17,2012 "ovenvhelmingly approved" revised Town 

Plan; (2) statements of Department of Public Service Commissioner Elizabeth Miller, purported as a 

new state policy adverse to SI'v'IW's position on the amended Town Plan; (3) a public hearing held 

2 The Essex County :\:atural Resources Conservation District was also granted intervention in the October 12, 2012 
Order. 

4 



after the June 29,2012 procedural order was issued, demonstrating that the majority of residents 

found the l\IET towers aesthetically offensive; ( 4) and the failure of SMW to issue notice of its 

proposed project to all necessary adjoining landowners prior to the passage of the new Newark 

Town Plan, rendering SMW's application incomplete. Additionally, NNU appears to argue that, 

pursuant to Rule 60(b)(3), the late-issued notice of SMW on August 23, 2012 to additional adjoining 

landowners was either fraud, misrepresentation, or misconduct on the part of SMW. Finally, NNU 

argues that, pursuant to Rule 60(b)(6), "justice requires that the Hearing Officer should allow the 

technical hearing to include the issues of aesthetics and the effect on the natural environment, given 

the changes in circumstances and the changes in policy articulated by the Public Service Department 

since the Hearing Officer issued her procedural order on June 29, 2012." 

Rule 60(b) allows parties to obtain relief from a judgment or order in certain limited and 

generally extraordinary circumstances. Specifically, Rule 60(b)(2) is applicable where new evidence 

has been discovered since rendering the judgment or order, but that was in existence at the time of 

issuing the judgment or order, and which is likely to change the outcome of the proceeding. Rule 

60(b)(3) is only applicable where fraud, misrepresentation, or misconduct of an adverse party has 

resulted in a misguided decision. And Rule 60(b)(6) is only applicable where other grounds for relief 

from judgment arc unavailable under Rule 60(b )(1 )-(5), and even then only to prevent hardship or 

injustice. 

NNL' has misconstrued the applicability of Rule 60(b), and has filed what is in effect an 

untimely motion for reconsideration3
; either way, NNU's motion should be denied . 

. l Tellingly, on page 3 of its motion, NNU actually describes its motion as one for reconsideration in its heading 
",\IE\IOR ... \NDU,\1 OF L\ \\1 IN SUPPORT OF ,\IOTION TO RECONSIDER," rather than relief from judgment. 
.\ motion to reconsider the June 29, 2012 Order under Rule 59( e) would be untimely here. In the alternative, S,\I\\1 
submits that NNU's motion for relief from judgment, filed over three months after the Order it largely seeks relief from, 
was not filed within a "reasonable time" pursuant to Rule 60(b). 
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I. NNU is seeking to vindicate the rights of other parties to this proceeding in a 
veiled attempt to have the court reconsider positions that have been exhausted 
before the Hearing Officer 

NNU is in reality seeking a second bite at the apple for itself rather than genuinely 

attempting to vindicate the rights of parties who did not receive notice during the initial notice 

period in this proceeding. Richwagen v. Richwagen, 153 Vt. 1, 3, (1989) ("a motion for relief under 

Rule 60(b) is not intended to function as a substitute for a timely appeal." (brackets, quotations, and 

citation omitted)). NNU has been granted pennissive intervention in this docket, specifically limited 

to the interests identified in its motion to intervene, and as further limited by the significant issues 

list that the Hearing Officer identified in the June 29, 2012 Procedural Order. Nowhere in the 

Hearing Officer's grant of intervention to NNU is there an indication that NNU has been granted 

intervention on the broad ground that it can assert substantive and procedural arguments on behalf 

of the other parties to this proceeding. NNU lacks standing to address issues outside of those that 

the Hearing Officer granted NNU intervention on. See Procedural Order I at 8 ("I grant NNU's 

motion on a permissive basis ... limited to the interests that it has identified in its motion and to the 

significant issues discussed below"). To allow NNU to raise issues outside the scope of those it was 

limited to by the Hearing Officer would eviscerate the effect of a grant of limited pennissive 

intervention and allow parties to unilaterally expand the scope of their intervention by merely filing 

any motion on any issue they please. The Board should deny NNU's attempt to have the Board 

reconsider the Hearing Officer's June 29, 2012 order, or any subsequent orders, on the grounds that 

NNU lacks standing to request such reconsideration and that the Hearing Officer has already 

considered, or is currently considering, the positions of all parties to this proceeding (including 

NNU), and thus reconsideration or relief from judgment is unwarranted and unnecessary. 

first, when the Hearing Officer made a legal ruling-four months after the application was 

filed-that required SMW to issue additional notice to new adjoining landowners on August 15, 
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2012, the comment period was reopened for those receiving the new notice and the proceedings in 

this docket were stayed for thirty days. 4 The Hearing Officer even issued a clarification order that 

signaled that individuals submitting comments as a result of being issued notice on "\ugust 23, 2012 

would not be limited by the narrow issues identified in the June 29, 2012 Procedural Order. 

Multiple intervention motions were filed during the new comment period along with exhaustive 

attempts to expand the scope of issues to be considered in the linuted evidentiary hearing. The 

Hearing Officer granted most of those motions to inte1vene but after considering all of the 

information they had presented, still limited the scope of the hearings to those issues previously 

identified as a result of a failure of those motions to raise new significant issues pursuant to Sections 

246 and 248. Second, what NNU characterizes as the Department's "new policy," embodied in 

recent statements of the Department's Commissioner, was voiced to the Board by means of the 

position the Department took on the Town of Newark's amended Town Plan in the brief it 

submitted on October 17, 2012. Third, and needless to say, the Board i.§. considering what legal 

effect, if any, the Town of Newark's revised Town Plan will have in these proceedings going 

forward. Thus, reopening the proceedings here to go back to where we were on June 29, 2012-the 

purpose of a Rule 60(b) motion-would be unnecessarily duplicative, and would raise issues that arc 

not tied to NNL~'s permissive intervention, but arc rather only properly asserted by other parties to 

this proceeding-the new intervenors and the Department. The vindication of rights that NNU 

seeks here would do no more than allow NNU to reassert positions that both it and the other 

parties to this proceeding have exhausted before the Hearing Officer. 

II. Newly discovered evidence under rule 60(b)(2) only applies to evidence or facts 
in existence at the time of issuance of the order or judgment at issue and only 

1 To the extent that NNU argues that late-issued notice to the new group of adjoining landowners is a ground for the 
Board to provide NNU relief from judgment, we note that NNU is an entity formed for the purposes of opposing the 
Project, is not an abutting landowner, and was never entitled to notice of any sort. This point supports the notion that 
Nl\:U lacks standing to make the challenges it has set forth. 
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operates to provide relief from judgment where the evidence will probably change 
the result of the order or judgment 

NNU is not entitled to relief from judgment on the basis that it has newly discovered 

evidence under Rule 60(b)(2) because the "evidence" that NNU purports to have was not in 

existence at the time of issuance of the orders that NNU seeks relief from, and because the 

purported "evidence" is not likely to change the outcome of those orders. Rule 60(b)(2) provides in 

part that "the court may relieve a party or a party's legal representative from ... [an] order ... for 

the following reasons ... "newly discovered evidence which by due diligence could not have been 

discovered in time to move for a new trial under Rule 59(b)." To warrant relief from judgment 

under Rule 60(b)(2) "it must affmnatively appear that the evidence is such as will probably change 

the result if a new trial is granted; that the evidence has been discovered since trial; that evidence 

could not have been discovered before trial by exercising due diligence; and that the evidence is 

material to the issue and is not merely cumulative or impeaching." Bonfanti v. Ayers, 134 Vt. 421, 

423 (1976). Relief from a final order on 60(b)(2) grounds is only available where the new evidence is 

"of such a material and controlling nature as will probably change the outcome." In re Vermont 

Electric Power Co., Order on Remand re Reopening Proceedings, Docket No. 6860 at 10 

(September 23, 2005) ("VELCO Order") (quotations and citation omitted); see also U.S. v. 

International Broth. of Teamsters, 247 F.3d 370, 392 (2nd Cir. 2001) (interpreting virtually identical 

Fed. R. Civ. P. 60(b), 2nd Circuit characterized the test as follows: "[T]he movant must demonstrate 

that (1) the newly discovered evidence was of facts that existed at the time of trial or other 

dispositive proceeding, (2) the movant must have been justifiably ignorant of them despite due 

diligence, (3) the evidence must be admissible and of such importance that it probably would have 

changed the outcome, and (4) the evidence must not be merely cumulative or impeaching."). 
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By its terms, and consistent with its interpretation in Vermont and other jurisdictions, 

Vermont Rule of Civil Procedure 60(b)(2) only applies to evidence or facts in existence at the time a 

judgment or order is entered. If the evidence did not have to exist at the time of issuance of the 

judgment or order, the first iterance of "discovered" in the rule would be superfluous, and the rule 

would apply to any new evidence that may come in to being (the position implicit in NNU's Motion 

for Relief from Judgment). This overbroad characterization of the Rule is obviously not what was 

intended; to hold otherwise would impart a broad cloud of uncertainty over every order or final 

judgment of a tribunal, potentially allowing parties to come forth with boundless new evidence 

whether or not in existence at the time of rendering a decision. Allowing in evidence that came into 

existence post-decision would provide an endless moving target for litigants and not permit any 

finality in the decision-making of a tribunal. 

Instead, as aptly characterized by the Vermont Supreme Court in Tobin v. Hershey, 

"60(b )(2) generally applies when the parties are unaware of evidence existing at the time of the 

judgment and, through no fault of their own, discover that evidence only after the judgment." 174 

Vt. 634, 638 (2002) (emphasis added); see also First Nat. Bank of Boston v. ~Avtek, Inc., 134 Vt. 392, 

399 (1976) ("[T]he motion is not one for relief from an order, but for permission to adduce 

additional evidence in its support. We are directed to no rule governing what the State here 

proposes."); U.S. v. International Broth. of Teamsters, 247 F3d 370,392 (2nd Cir. 2001) ("[T]he 

movant must demonstrate that (1) the newly discovered evidence was of facts that existed at the 

time of trial or other dispositive proceeding."); Fiskars, Inc. v. Hunt lVIfg. Co., 279 F.3d 1378, 1383 

(Fed. Cir. 2002) ("Just as Rule 60(b)(6) is unavailable to reopen a judgment on grounds of newly 

discovered evidence (that existed at the time of trial), it is unavailable to reopen a judgment on the 

grounds that new evidence has come into being after the trial has been concluded."). 
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NNU's 60(b)(2) arguments are based on "evidence" and factual matters that did not come 

into being until after issuance of the Hearing Officer's June 29, 2012 and July30, 2012 Procedural 

Orders. NNU has based its arguments for relief from judgment here on: (1) SMW's application 

being deemed incomplete in August 2012 for notice issues; (2) a public hearing held after the 

Procedural Order was issued demonstrating that the majority of individuals in attendance found 

MET towers aesthetically offensive; (3) support in the Town of Newark for its new Town Plan 

rendered effective on September 17, 2012; and (4) the Department's "new policy" that Town Plans 

are significant and the Board has to give them due consideration, and that local opposition is a 

significant factor the Board must consider. Thus, even if NNU's purported "evidence" were 

characterized as such, all of these bases for relief from judgment arc events-dare we say 

evidence-that occurred after issuance of the Board's June 29, 2012 Procedural Order. Accordingly, 

none of the "evidence" that NNU argues supports its position can be considered "newly 

discovered" under Rule 60(b)(2), and NNU's motion should be dismissed. 

Moreover, none of the events that NNU argues support its motion for relief from judgment 

are likely to change the outcome of the June 29, 2012 procedural order. To the contrary, the 

Hearing Officer's October 12, 2012 order allowing in new intervenors but declining to expand the 

scope of the proceedings conclusively demonstrates that going back and allowing the parties to have 

a second bite at the apple would be for naught. 5 And issues relating to the revised Town Plan and 

the Department's supposed new policy position, to the extent they have any legal significance under 

sections 246 and 248, arc presently being considered by the Hearing Officer and may (or may not) 

5 S,\I\'V's response to NNU's argument here demonstrates the circular nature of their 60(b) motion. NNU wants the 
Board to reconsider its first Procedural Order because of new evidence that it alreadv considered-or is currentlv . . 
considering-subsequent to issuing that Order. 
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have consequences for the first Procedural Order at a future date.1
' But none of the effort the Board 

is putting into considering these matters rcc1uircs going back and revisiting Orders that have been 

superseded by the Hearing Officer and Board, and will likely continue to be supplemented in the 

future. See VELCO Order at 11 (refusing to provide relief from judgment under 60(b)(2) even 

where new evidence showed a "ncar doubling of projected costs for the lNorthwcst Reliability 

Project.]"). 

III. Rule 60(b)(3) only operates to allow for relief from judgment where an adverse 
party has engaged in misconduct, fraud, or misrepresentation 

NNU's basis for requesting relief from judgment under Rule 60(b)(3) is that by "failing to 

notify all adjoining property owners until more than four months after the initial application was 

deemed completed, Seneca has violated the Board's policy of providing adequate notice before the 

application is submitted." This is a frivolous argument that lacks merit and is undeserving of 

response but SMW is nonetheless compelled to do so. 

Rule 60(b )(3) is very clear: "the court may relieve a party or a party's legal representative 

from a final judgment, order, or proceeding for the following reasons: ... (3) fraud (whether 

heretofore denominated intrinsic or extrinsic), misrepresentation, or other misconduct of an adverse 

party." To obtain relieffor fraud under 60(b)(3) a moving party must demonstrate fraud by clear 

and convincing evidence. Gavala v. Claassen, 2003 VT 16, ~ 5; Bardill Land & Lumber Inc. v. 

Davis, 135 Vt. 81, 82, (1977) ("A motion for relief from judgment pursuant to V.R.C.P. 60(b)(3) is 

addressed to the discretion of the trial court and it is only available for review when abuse is made to 

") appear. . 

6 
\XIe also note that the Department's "new policy," even if it were that, is of no legal consequence to the Board in this 

context. The Board is the regulatory authority charged with effectuating legislative mandates under Tille 30 sections 246 
and 248, while the Department is an executive branch advocate for ratepm·er interests. "\.mid-docket change in 
Department policy has absolutely no effect on the outcome of orders issued months ago. 

11 



It is unclear to SMW exactly which Rule 60(b)(3) ground NNU argues supports its position 

here, but it is apparent that none of the 60(b) (3) grounds apply in this proceeding. There has been 

no fraud, rnisrepresentation, or misconduct on the part of SM\V-nor has any party alleged as 

much-that resulted in late-issued notice to landowners on August 23, 2012. The Hearing Officer 

made a ruling on August 15, 2012 on a legal issue of first irnpression interpreting the notice rules 

under Sections 246 and 248 for which no precedent existed (and thus is the first MET application to 

be consideration under the Section 246 application procedures). Only after the Hearing Officer 

made a legal determination that additional landowners were entitled to notice as a result of the 

Hearing Officer's interpretations of Sections 246 and 248 was SMW put on notice that it had not 

complied with notice requirements. 

NNU has put forth no evidence that would meet the legal test for fraud, misrepresentation, 

or misconduct on the part of SMW and thus it has made an unsupported and improper 60(b)(3) 

argument that wastes judicial resources. SMW requests that the Board deny NNU's motion for its 

failure to meet any of the grounds for relief from judgment under Rule 60(b)(3). 

IV. Rule 60(b)(6) is inapplicable where relief from a final judgment or order has 
already been granted 

Under Rule 60(b )(6) a tribunal may "relieve a party or a party's legal representative from a 

final judgment, order, or proceeding for ... any other reason justifying relief from operation of the 

judgment." SMW submits that relief from operation of the orders at issue-the June 29, 2012 

Procedural Order and any subsequent orders issued after SMW initially submitted its application but 

before August 23, 2012-has already been granted in this proceeding, and thus Rule 60(b)(6) is 

inapplicable. 

NNU is seeking relief from judgment on grounds that there have been changes in 

circumstances-the revised town plan and late-issued notice to some adjoiners-and alleged 
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changes in Department policy since the Hearing Officer issued the June 29, 2012 Procedural Order. 

NNU argues that in light of changed circumstances in this case the Hearing Officer should 

reconsider the June 29, 2012 Order rejecting further consideration of impacts on aesthetics and the 

natural environment.7 But what NNU argues that the Hearing Officer should do-reconsider 

whether additional issues should be considered in the limited evidentiary hearing-is exactly what 

the Hearing Officer has done, and is doing, going forward. The relief from judgment that NNU 

seeks here has been granted prospectively. Rule 60(b)(6) certainly does not contemplate 

reconsidering positions that have been considered at length, and that are still being considered going 

forward. Estate of Emilo v. St. Pierre, 146 Vt. 421, 423-24 (1985) ("A motion brought under 

V.R.C.P. 60(b)(6) serves as a request for relief from judgment for any other reason justifying relief 

from the operation of the judgment. We have stated that relief from judgment under V.R.C.P. 

60(b)(6) is, by its very nature, invoked to prevent hardship or injustice." (emphasis added) 

(quotations and citations omitted)). 

NNU is here simply because it disagrees with the Hearing Officer's outcome regarding what 

issues will be considered in an evidentiary hearing in this docket. "\rule 60(b)(6) motion is not the 

proper means for NNU to air its grievances with the Hearing Officer's decisions to date.8 

Without dwelling on points exhausted above, Sl'viW points to the Hearing Officer's 

September 14, 2012 Order Re: Clarification of Third Procedural Order in this docket in support of 

its position. In that Order the Hearing Officer concluded that adjoining landowners receiving notice 

7 
The onlv issues the Hearing Offer has ruled should be considered in an evidentiary hearing are related to "the natural 

environment"- wildlife habitat, natural communities, and rare, threatened or endangered species. NNU's "-lotion does 
not cite any specific issues under "natural environment" that require relief or reconsideration. Thus on this issue the 
"-lotion entirely fails to state a claim upon which the Board can even grant relief. 

x The arguments that NNU makes about the applicability of Newark's amended Town Plan were addressed in S"-I\Xl's 
memorandum of law submitted on October 17, 2012; accordingly, S"-I\\1 rests on that memorandum of law in support 
of its position that the Town Plan that applies to Board consideration of its application is the Plan that was in place 
when S"-I\Y's application was properly submitted, either .\pril 2012, or at the ven·latest, .\ugust 23, 2012. 
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from SMW pursuant to the ;-\ugust 15, 2012 Procedural Order would be able to file comments and 

seek intervention on any basis, e.g. without the limitations provided in the June 29, 2012 Procedural 

Order. The landowners who sought intervention after receiving SMW's August 23, 2012 notice 

raised numerous issues, including impacts on aesthetics and the natural environment. Despite most 

of those new intervenors being granted intervention by the Hearing Officer on October 12, 2012, 

they were still limited to the issues that had been previously identified in the June 29, 2012 

Procedural Order. However, the limitation on the issues was not by operation of the June 29, 2012 

Procedural Order, but rather by new findings on the merits that the new intervenors had not raised 

any additional significant issues. In other words, the Hearing Officer relieved the newly-noticed 

parties from the mandates in June 29,2012 Procedural Order by ruling that it did not apply to them, 

and affirmatively considered expanding the scope of the proceedings here. Unfortunately for NNU, 

the Hearing Officer decided that the new intervenors had not raised a significant issue that would 

merit such expansion. Moreover, the other changed circumstances that NNU argues support its 

position-the Town Plan issue and the Department's "new policy"-are currently under 

consideration. It is impossible for the Board to grant the relief NNU seeks here because such relief 

has already been expressly granted. Accordingly, NNU's motion should be denied on this ground as 

well. 
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Conclusion 

For all of the reasons stated above, as well as the reasons stated in its October 17, 2012 

Memorandum of Law on the Applicability of the Town of Newark's Town Plan, SMW respectfully 

requests that the Board DENY NNU's Motion for Relief from Orders Pursuant to VRCP 60(b). 

Dated at Burlington, Vermont, this 29'h day of October 2012. 

By: 

4842-3427-1249, v. 3 

Andrew" . Raubvogcl, ~sq. 

Dunkiel Saunders Elliott Raubvogel & Hand, PLLC 
91 College Street 
PO Box 545 
Burlington, VT 05402-0545 
(802)-860-1 003 ext. 107 
Araubvogel@dunkielsaunders.com 
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