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DECISION and ORDER 

Newark Neighbors United (NNU) seeks relief under Vermont Rule of Civil Procedure 75 
for a writ of mandamus and a preliminary injunction. The Town of Newark sought and 
was granted permission to intervene as a plaintiff on August 10, 2012, requesting 
essentially the same relief as N N U . Plaintiffs oppose Seneca Mountain Wind, L L C ' s 
application to the Public Service Board for a certificate of public good to install four 
temporary meteorological towers in the Northeast Kingdom for aesthetic reasons. The 
PSB opposes Plaintiffs' demands and asks this Court to dismiss Plaintiffs' complaints 
and deny their motions for an injunction for want of jurisdiction. A hearing was held on 
August 14, 2012 where Seneca, who also opposes Plaintiffs' complaints and motions for 
preliminary injunction, sought and was granted permission to intervene as a defendant. 
Seneca opposes Plaintiffs' complaints and motions for an injunction on the same grounds 
as the PSB. 

Background 

On April 12, 2012, Seneca filed its application with the PSB pursuant to 
30 V.S.A. §§ 246 and 248 for a certificate of public good (CPG) to install four temporary 
meteorological towers (MET towers) in the towns of Brighton, Ferdinand, and Newark. 
A 30 day public comment period followed. During this period, both N N U and Newark1 

filed motions to intervene, expressing concern that the M E T tower proposed for Hawk 
Rock in Newark would result in an undue adverse effect on a variety of statutory criteria, 

1 Originally, both the Newark Selectboard and the Newark Planning Commission filed separated motions 
to intervene. The hearing officer combined the two separate motions, granting the "Town of Newark" 
permission to intervene related to the issues identified by both the Newark Selectboard and the Newark 
Planning Commission. 
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but focusing specifically on those listed in § 248(b)(5).2 Plaintiffs' main point of 
contention is the impact on the aesthetics of Hawk Rock. 

On June 30, the hearing officer issued an order granting both N N U and Newark 
permissive intervenor status under Board Rule 2.209(B). The hearing officer, however, 
concluded that 

the pending application raises significant issues under 30 V.S.A. § 
248(b)(5) with respect to the possibly adverse effect of: the Hawk Rock 
MET tower installation on black bear food sources and peregrine falcon 
habitat; the Hawk Rock M E T tower on rare, threatened, or endangered 
species or natural communities; the Bull Mountain M E T tower installation 
on black bear food sources; and the Brighton M E T tower install on black 
bear food sources. 

Procedural Order re: Motions for Intervention and Schedule, PSB, June 29, 2012, at 11¬
12. The hearing officer limited the scope of any evidentiary hearing to those specific 
issues.3 The hearing officer thus adopted a schedule, which included a site visit and 
public hearing on July 17 and an evidentiary hearing on August 27, with a deadline for a 
proposal of decision set for September 18. 

The hearing officer subsequently conducted the scheduled site visit and held the public 
hearing. Additionally, a flurry of new filings was made, including one by Newark seeking 
to have the PSB "reaffirm and/or grant the Town of Newark Intervener Party Status." In 
its motion, Newark argued that comments made during the July 17 public hearing had 
raised significant issues regarding aesthetics and that because the towers will be installed 
for a period of 5 years, Seneca is not entitled to a rebuttable presumption of no undue 
adverse impact. Newark therefore requested that the scope of the August 27 evidentiary 
hearing be expanded to include evidence on aesthetics. 

The hearing officer declined to consider comments made at the July 17 hearing, noting 
that the hearing was not an extension of the public comment period, and further declined 
to expand the scope of the evidence. The hearing officer also found Newark's rebuttable-

2 30 V.S.A. § 248(b)(5) requires, before a CPG can issue, the PSB find that a proposed project, "with 
respect to an in-state facility, will not have an undue adverse effect on [ajesthetics, historic sites, air and 
water purity, the natural environment and the public health and safety . . . ." 

3 According to the PSB's "Application for a Certificate of Public Good for Temporary Meteorological 
Stations, Pursuant to 30 V.S.A. §§ 246 and 248," "[t]he [PSB] may determine to hear evidence on an 
issue if it concludes that the project raises a significant issue with respect to one or more of [the 
substantive criteria listed in 30 V.S.A. § 248] based upon its own review or upon comments filed with the 
[PSB]." It further states that to request a hearing on one of the Section 248 criteria, a person must "raise[] 
a significant issue" that "must go beyond general or speculative claims, and provide specific information 
regarding potential impacts for the criteria." 
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presumption argument irrelevant as to the threshold question of whether evidence on 
aesthetics need be taken in the first instance. 

On August 2, N N U filed this complaint against the PSB pursuant to Vermont Rule of 
Civil Procedure 75. N N U argues that the PSB is required by 30 V.S .A. § 246(c)(3) to 
hear evidence on aesthetics and thus seeks an order from this Court in the form of 
mandamus to require the PSB to allow N N U to present such evidence. N N U also filed a 
motion for a preliminary injunction seeking to stay any evidentiary proceedings until 
N N U could complete discovery to "discover Seneca's evidence concerning aesthetic 
impact and the effect on natural environment." This Court granted Newark permission to 
intervene and Newark also filed a complaint and motion for preliminary injunction 
seeking similar relief to N N U . 

On August 13, Defendant PSB filed a motion to dismiss, arguing that Plaintiffs' 
complaints should be dismissed and the motions for preliminary injunction should be 
denied because the existing statutory scheme provide Plaintiffs a direct route of appeal 
and thus this Court has no subject matter jurisdiction to hear this case under Rule 75. The 
PSB also argues that the motions for a preliminary injunction should be denied because 
Plaintiffs are unlikely to succeed on the merits. 

On August 14, N N U filed an opposition to the PSB's motion to dismiss, arguing that 
Rule 75 is appropriate because the PSB is "disregarding its non-discretionary duty under 
[§ 246]" and thus leaves N N U without an adequate remedy at law. N N U also argues that 
mandamus is appropriate because it is not asking the PSB to review a discretionary 
decision, but to compel the PSB to hear evidence and make findings related to aesthetics. 

Because this Court agrees with the PSB that it has no subject matter jurisdiction under 
Rule 75 to hear this case, the Court will not address the merits of Plaintiffs' motions for a 
preliminary injunction.4 

Subject matter jurisdiction under Rule 75 

In relevant part, Rule 75 provides that 

[a]ny action or failure or refusal to act by an agency of the state or a 
political subdivision thereof, including any department, board, commission, 
or officer, that is not reviewable or appealable under Rule 74 of these 
rules . . . may be reviewed in accordance with this rule i f such review is 
otherwise available by law. 

4 On August 15, subsequent to the beginning of this case, the hearing officer issued a third order staying 
the previously scheduled August 27, 2012 evidentiary hearing indefinitely pending resolution of issues 
regarding proper notice to surrounding land owners. As a result, NNU has withdrawn its motion seeking a 
preliminary injunction; however, Newark has not. 
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V.R.C.P. 75(a). Rule 75, by its own terms, only applies where the challenged "action or 
failure or refusal to act" is not reviewable under Rule 74. 

Rule 74 can apply in two distinct ways. First, Rule 74 applies "whenever any party is 
entitled by statute to seek review of, or appeal from, the decision in a proceeding 
determined by any state hoard, commission, department or officer other than the 
legislature or courts." V.R.C.P. 74(a)(1). Second, it applies 

when any party is entitled by statute to seek review of, or appeal from, a 
decision in a proceeding determined by any other administrative officer or 
tribunal and the appeal or review is subject to procedure provided for state 
agencies covered by the Administrative Procedure A c t . . . or to procedure 
provided in this rule. 

V.R.C.P. 74(a)(2). 

Under Rule 74(a), Plaintiffs are "entitled by statute to seek review of, or appeal from" a 
decision by the PSB and thus this Court may not review such decisions under Rule 75. 
The PSB is a "state board" and thus qualifies as an "agency" under Vermont's 
Administrative Procedure Act (APA). 3 V.S.A. § 801(b)(1) (defining "agency" as a "state 
board"); see alsoiw reDep'tofPub. Serv., 161 Vt. 97, 99 (1993) (applying the A P A 
procedures to the PSB). Under the A P A , 

[a] person who has exhausted all administrative remedies available within 
the agency and who is aggrieved by a final decision in any contested case 
may appeal that decision to the supreme court, unless some other court is 
expressly provided by law. However, a preliminary, procedural, or 
intermediate agency action or ruling is immediately appealable under those 
rules if review of the final decision would not provide an adequate remedy, 
and the filing of the appeal does not itself stay enforcement of the agency 
decision. The agency may grant, or the reviewing court may order, a stay 
upon appropriate terms. 

3 V.S.A. § 815(a) (emphasis added). 

There is no disagreement that the PSB has yet to issue a final order. The decision 
Plaintiffs feel aggrieved by is a "preliminary, procedural, or intermediate agency action" 
and the A P A provides for review of such decisions where "the final decision would not 
provide an adequate remedy." Id. Indeed, Plaintiffs argue that, should the PSB fail to hear 
evidence and make findings related to aesthetics, Plaintiffs will "lose the procedural 
protections" under 30 V.S.A. § 246. Essentially, Plaintiffs are arguing that waiting to 
appeal a final PSB decision will be an inadequate remedy i f they cannot present evidence 
and get findings on the issue of aesthetics upon which a final order would be based. This 
is exactly the situation 3 V.S.A. § 815(a) contemplates and is thus an argument more 
properly addressed in an appeal to the Supreme Court under that section. See, e.g., In re 
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Cent. Vt. Pub. Serv. Corp., 142 Vt. 138, 140 (1982) ("It must at least be shown that 
appeal of the ultimate order will not provide an adequate remedy or that the nature of the 
claimed defect in the order is such that the harm is greatly aggravated by delay."). Here, 
i f Plaintiffs' assertions regarding inadequate remedy of an ultimate PSB order are correct, 
the avenue of appeal lies with the Supreme Court pursuant to 3 V.S.A. § 815(a), not this 
Court. 

Plaintiffs have a "direct route of appeal" and In re Fairchild is inapplicable 

Notwithstanding the general inapplicability of Rule 75 because of the availability of 
review under Rule 74, the PSB argues that an existing statutory scheme provides 
Plaintiffs a "direct route of appeal," and therefore Rule 75 relief is inappropriate. Bd. of 
Trs. of Kellogg-Hubbard Library, Inc. v. Labor Relations Bd., 162 Vt. 571, 577 (1994) 
("[rjelief under Rule 75 . . . is not available when the legislature has established a direct 
route of appeal); In re Fairchild, 159 Vt. 125, 130 (1992) (superior court can issue writ of 
mandamus under Rule 75 only where there is no other adequate remedy at law). The PSB 
argues that Board Rule 2.215(c),5 30 V.S.A. § 8(c),6 and 3 V.S.A. § 8117 "permit 
Plaintiffs] to raise [their] claim of error with the full [PSB] after the Hearing Officer has 
issued a Proposal for Decision." Defendant's Motion to Dismiss, at 6. The PSB further 
argues that i f Plaintiffs are still dissatisfied, they can file a direct appeal to the Vermont 
Supreme Court. 30 V.S.A. § 12 (allowing for direct appeal to the Supreme Court after a 
final judgment, or, at the PSB's discretion, before a final judgment). The PSB asserts that 
through this scheme, Plaintiffs may directly appeal the hearing officer's decision of no 
"significant issue" regarding aesthetics and therefore Rule 75 relief is not available. 

Plaintiffs do not address the PSB's contention that Board Rule 2.215(c), 30 V.S.A. § 8(c), 
and 3 V.S.A. § 811 provide Plaintiffs with a "direct route of appeal." Plaintiffs instead 
take issue with the PSB's argument that 30 V.S.A. § 12 provides them with an adequate 
form of relief. Plaintiffs argue that 30 V.S.A. § 12 is off point because they are not 
appealing a "final order" but rather challenging a "preliminary Board action." They claim 

"When a matter has been assigned to a hearing examiner, such examiner may make rulings of law on 
procedural matters, on the admission or exclusion of evidence, and on any other matters necessary to 
conclude proceedings before the examiner. After the hearing examiner has issued and served a proposal 
for decision, a party [may] bring such rulings to the [PSB] for review . . . pursuant to 3 V.S.A. § 8 1 1 . . . 
." Board Rule 2.15(c) 

6 "A hearing officer shall report his or her findings of fact in writing to the [PSB] in the form of a 
proposal for decision. . . . However, judgment on such findings shall be rendered only by a majority of the 
[PSB]." 30V.S.A. § 8(c). 

7 "When in a contested case a majority of the officials of the agency who are to render the final decision 
have not heard the case or read the record, the decision, if adverse to a party to the proceeding other than 
the agency itself, shall not be made until a proposal for decision is served upon the parties, and an 
opportunity is afforded to each party adversely affected to file exceptions and present briefs and oral 
argument to the officials who are to render the decision." 3 V.S.A. §811. 
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that they are only seeking to compel the PSB to follow the requirement of 30 V.S.A. § 
246(c)(3) ("board shall not waive review whether construction will have an undue 
adverse effect on esthetics ") and the PSB's own Section 246 Standards Order (not 
granting presumption of no undue adverse effect for projects over 200 feet or projects 
remaining longer than 3 years, and providing aesthetic evaluation based on the "Quechee 
Test"). Plaintiffs argue that the PSB "has a nondiscretionary duty to consider evidence as 
to the aesthetic impact based upon the 'Quechee test' and to issue findings." Plaintiffs 
Opposition to Defendant's Motion to Dismiss, at 2. Plaintiffs base this 
"nondiscretionary" argument on the Vermont Supreme Court's decision in In re 
Fairchild. 

As an initial matter, the Court notes that Plaintiffs' reading of 30 V.S.A. § 12 is 
incomplete. Although that section does provide that parties who feel aggrieved by a final 
order of the PSB may appeal to the Supreme Court, it also allows the PSB to, in its 
discretion, permit interlocutory appeals to the Supreme Court for determination of 
questions of law. 

Regardless, In re Fairchild does not support Plaintiffs' position. In In re Fairchild, the 
Supreme Court affirmed the superior court's Rule 75 order requiring the Town of Putney 
to enforce its zoning ordinances. In re Fairchild, 159 Vt. 125, 127 (1992). Petitioners had 
sought to compel the Town to enjoin the owners of a building from using it in violation 
of the Town's zoning ordinance. Id. In 1984, the Town granted the building owners a 
conditional use development permit. Id. Petitioners appealed to the superior court which 
reversed the Town's decision to grant the permit because the proposed use of the building 
did not conform to the zoning regulations. Id. Despite the court order, the owners 
developed the building anyway and the Town refused to take any official action. Id. at 
128. 

In 1987, the petitioners sought a writ of mandamus under Rule 75 to compel the Town to 
enforce its zoning laws. Id. The superior court ordered the Town to enjoin the building 
owner from using the building in violation of town law and the Town appealed. Id. 

On appeal, the Town argued that the court erred in granting the Rule 75 motion. The 
Supreme Court disagreed, holding the writ of mandamus valid. The Court noted that a 
writ of mandamus can only be issued if three conditions are met: (1) the petitioner must 
have a clear and certain right to the action sought by the request for a writ; (2) the writ 
must be for the enforcement of ministerial duties, not review of discretionary duties; and 
(3) there must be no other adequate remedy at law. Id. at 130 (citing Bargman v. Brewer, 
142 Vt. 367, 369-70 (1983)). 

The Court held that (1) the petitioners had a right to request a writ of mandamus because 
the petitioners were interested parties under the law, and the building clearly violated the 
town's zoning ordinance; (2) the petitioners merely sought to have a town official 
perform a ministerial duty, because the statute does not give the town any discretion to 
enforce its zoning laws, the administrative officer had to administer the zoning bylaws 
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literally and could not permit any development in violation. Id. at 130. Finally, the Court 
ruled that (3) the petitioners had no other adequate remedy at law because the town 
official refused to perform a nondiscretionary duty. Id. at 131. 

The Town argued, however, that granting the Rule 75 motion was improper because the 
petitioners had not properly appealed the Town's refusal to act. Id. The Court disagreed, 
noting that the petitioners had properly appealed the Town's zoning decision in their 
1984 appeal to the superior court. Id. The suit at issue only resulted after the Town had 
failed to comply with the superior court's first order. "Although petitioners must exhaust 
their administrative remedies, they do not have to do so twice. . . . We will not require 
the exercise of a fruitless and duplicate appeal to require the zoning administrator to 
perform his ministerial duty." Id. at 132. 

Finally, the Town argued that the petitioners did not exhaust their administrative 
remedies. Id. The Court ruled that "[mjandamus will not be refused because another 
remedy exists unless that remedy is clear and adequate." Id. "[T]o supersede mandamus, 
the other remedy must be competent to afford relief on the very subject matter in question 
and it must be equally convenient, efficient and beneficial." Id. at 133 (citing Bargman, 
142 Vt. at 371-72). The Court found the statutory appeals process inadequate to afford 
the relief petitioners sought. Id. Under Bargman, the Court found that, due to the Town's 
refusal to enforce its own zoning ordinance, it was "disingenuous for the Town to argue 
that petitioners should return to the Town's administrative process." Id. 

The situation here is distinguishable. Initially, it is not certain that Plaintiffs meet any, let 
alone all three, of the In re Fairchild mandamus criteria. First, Plaintiffs "must have a 
clear and certain right to the action sought by the request for a writ." Id. at 130. Here, the 
right to the requested action—compelling the hearing officer to take evidence on the 
possible undue adverse effect on the aesthetics of Hawk Rock—is far from "clear and 
certain." Although 30 V.S .A. § 246(c)(3) does say that the PSB "shall not waive review 
regarding whether construction will have an undue adverse effect on [ajesthetics, historic 
sites, air and water purity, the natural environment, and the public health and safety," it 
does not necessarily follow that an evidentiary hearing must take place on those issues in 
all cases. The PSB's application form for a CPG under §§ 246 and 248 states that in order 
to request an evidentiary hearing on a contested issue, a party must "make a showing that 
the application raises a significant issue regarding one or more of the Section 248 
substantive criteria listed in Section 3.3 of the application form." Here, the hearing officer 
determined that Plaintiffs failed to meet this threshold requirement. 

Additionally, § 246(c)(3) only forbids the PSB from "waiv[ing]" consideration of the 
possible undue adverse effect on aesthetics of a proposed project, it does not mandate an 
evidentiary hearing regarding aesthetics in every case. There is no indication that the PSB 
ever "waived" the consideration of aesthetics. Before determining whether to hold an 
evidentiary hearing, the PSB simply requires a threshold showing that there might be a 
"significant issue" regarding a possible undue adverse effect on any of the § 248(b) 
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criteria—including aesthetics under § 248(b)(5)—of a proposed project site. Again, 
Plaintiffs apparently failed to meet this threshold requirement. It is worth noting that 
Plaintiffs have not challenged the validity of that threshold requirement. 

Second, contrary to Plaintiffs assertions, it is not clear that the PSB has no discretion as 
to whether to hear evidence related to § 248(b)(5) criteria. As discussed above, § 
246(c)(3) clearly states that the PSB "shall not waive" consideration of the § 248(b)(5) 
criteria, it does not mandate the PSB to hold an evidentiary hearing regarding aesthetics 
concerns for every M E T tower application. 

Finally, even assuming Plaintiffs are correct that they have no other adequate remedy at 
law, mandamus is not an appropriate avenue where a party has failed to exhaust its 
administrative remedies. Although In re Fairchild recognized that granting a Rule 75 
petition is proper where an official refuses to perform a nondiscretionary duty, the Court 
also recognized that plaintiffs must exhaust their administrative remedies before bringing 
a Rule 75 action. Unlike in In re Fairchild, where the petitioners had availed themselves 
of the Town's administrative remedies only to have the Town refuse to enforce its zoning 
ordinance, here Plaintiffs have elected to skip the statutory provided scheme and come 
straight to this Court. 

As discussed above, Plaintiffs have at least two statutory avenues which they have not 
pursued.8 30 V.S .A. § 12 provides for, at the discretion of the PSB, interlocutory appeals 
to the Supreme Court for determinations of questions of law. Additionally, the A P A 
provides for review of "preliminary, procedural, or intermediate agency action." 3 V.S .A. 
§ 815(a). Plaintiffs have not availed themselves of either of these procedures laid out by 
statute and therefore have not exhausted their administrative remedies. "[W]hen 
administrative remedies are established by statute or regulation, a party must pursue, or 
'exhaust,' all such remedies before turning to the courts for relief." Jordan v. State 
Agency of Tramp., 166 Vt. 509, 511 (1997). " A party's failure to exhaust administrative 
remedies permits a court to dismiss the action for lack of subject matter jurisdiction. "Id. 

Because the Plaintiffs' underlying complaints are dismissed for lack of subject matter 
jurisdiction, Newark's motion for preliminary injunction is accordingly denied. 

ORDER 

For the foregoing reasons the PSB's motion to dismiss the complaint is GRANTED and 
Newark's motion for preliminary injunction is DENIED. A l l other outstanding motions 
are DENIED as moot. 

Plaintiffs might also have a third route of appeal, as outlined by the PSB, through Board Rule 2.215(c), 
30 V.S.A. § 8(c), and 3 V.S.A. § 811. 
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DATED October 10, 2012 at St. Johnsbury, Vermont. 

M . Kathleen Mariley 
Superior Judge 
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