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VERMONT SUPERIOR COURT
CIVIL DIVISION

CALEDONIA UNIT

HAWK ROCK HOLDINGS, LLC, )
)

v. )
)

THE TOWN OF NEWARK, VERMONT, )
ACTING THROUGH ITS )
SELECTBOARD AND )
PLANNING COMMISSION )

DOCKET NO. _

COMPLAINT

NOW COMES Hawk Rock Holdings, LLC, by and through its counsel, Stackpole &- - - ..

French Law Offices, pursuant to V.R.C.P. 75, and hereby complains as follows:

I. PARTIES AND OVERVIEW

1. Hawk Rock Holdings, LLC (hereinafter "HRH") is a Vermont limited liability

company that owns approximately 2,600 acres of property in the Town of Newark, Vermont,

a significant portion of which is subject to conservation restrictions and managed in

accordance with a Forest Management Plan.

2. HRH is a family-owned real estate holding company with no full-time employees; its

owners are Mr. and Mrs. Steven Watson.

3_ In March, 2012, HRH leased part of its property to Seneca Mountain Wind, LLC

(hereinafter "SMW"), which shortly thereafter filed an application with the Vermont Public

Service Board to install a Temporary Meteorological Station on the property to collect

atmospheric data for the purpose of evaluating wind energy potential on the site.

4. SMW is also seeking approval to place three additional Temporary Meteorological

Stations on leased lands in the neighboring Towns of Brighton and Ferdinand.
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5. Upon receiving notice of SMW's application to the Public Service Board, the Town

of Newark Planning Commission ("Planning Commission") took steps to oppose the

proposal, first by moving to intervene in the Public Service Board proceeding on behalf of

the Town of Newark without the authority to do so, and then by amending the Newark Town

Plan in specific response to the pending application.

6. The efforts of the Planning Commission to amend the Newark Town Plan culminated

on September 17, 2012, when it presented a series of proposed amendments to the Town of

Newark Selectboard (hereinafter "Selectboard"), which voted to approve the adoption of the

amendments to the Town Plan (hereinafter the "2012 Town Plan").

7. The 2012 Town Plan contains numerous new provisions which specifically target

SMW's MET Tower Application, but which also have sweeping impacts on Plaintiff and

other landowners in Newark.

8. The record of the Planning Commission's activities and deliberations reveals a

pervasive bias against SMW's project, troubling conflicts of interests, and a plethora of

failures to comply with' requirements of State statute which set forth the process for

amending a Town Plan.

9. The version of the Newark Town Plan in effect prior to the September 2012

amendment was dated December 7, 2011, although it was not officially adopted by the Town

of Newark until early in 2012 (despite the moniker being somewhat inaccurate, for simplicity

in distinguishing between the two versions of the Town Plan, the prior version will
,

hereinafter be referred to as the "2011 Town Plan").

1O. The Town of Newark has not adopted or implemented zoning bylaws, subdivision

regulations, or other regulatory devices in order to implement its Town Plan.
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11. Plaintiff files this Complaint pursuant to V.R.C.P. 75 to challenge the validity of

Newark's 2012 Town Plan.\.

12. . This is not a case about wind power; it is a case about protecting the rights of private

property owners and maintaining the integrity of the planning process when municipalities

face challenging and controversial questions that affect all of their citizens.

II. FACTUAL BACKGROUND AND TIMELINE

l3. In March, 2012, SMW filed a thirty-day pre-application notice with the Vermont

Public Service Board stating its intent to apply for a Certificate of Public Good to install four

Temporary Meteorological Stations (hereinafter "MET towers") in three towns in the

Northeast Kingdom, including one on HRH's property in Newark. A MET tower, as the

name implies, is a tower equipped with devices that measure meteorological conditions such

as wind speed and direction, in this case for the purpose of evaluating wind energy potential

at the sites.

14. On March 15,2012 the Planning Commission acknowledged for the first time in its

meeting minutes that it had received SMW's pre-application notice, by its meeting the

following week, on March 21, 2012, the Planning Commission had drafted a letter in

response to the pre-application notice which it circulated to the parties to the Public Service

Board proceeding.

15. On or about April 12, 2012, SMW filed its actual MET Tower Application with the

Public Service Board.

\16. SMW's MET Tower Application became the sole topic of discussion at each of the

Planning Commission's meetings for the next five months.
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17. At the same time that the Planning Commission was mobilizing its response to the

SMW proposal, a group of citizens formed an organization called Newark Neighbors United

("NNU") for the specific purpose of opposing any industrial wind project proposed by SMW

in Newark.

18. Noreen Hession is an active and vocal founding member of NNU.

19. Ms. Hession is married to Mark Whitworth, one of four members of the Town of

Newark Planning Cofnmission. The other members are Kim Fried (chairman), Joe Seguin,

and Luke O'Brien. A fifth member of the Planning Commission resigned in April and has

not been replaced.

20. At some point in April, 2012, and in response to SMW's MET Tower Application,

NNU apparently asked the Town of Newark Planning Commission to amend the 2011 Town

Plan to specifically prohibit industrial wind projects; however, there is no record of this

request having ever been made at a Planning Commission meeting, and no record of a written

request in files maintained by the Town of Newark relating to the amendment of the Town

Plan. A statement read by Mr. Whitworth at a Planning Commission meeting on April 26,

2012 refers to the request having been made by ijNU.

21. On April 9, 2012, Mr. Whitworth's wife, Noreen Hession, contacted the corporate

employer of Steven Watson, one of two members ofHRH, by email, stating:

"Need to get in touch with Steven Watson ... He's set up an LLC to ruin the
lives of people in Vermont NorthEast [sic] Kingdom. Don't you pay him
enough? Why does his greed have to ruin my life? Please have him contact
me noreen449@comcast.net; [sic]"

22. On April 19, 2012, Mr. Whitworth emailed Mr. Watson identifying himself as a

Planning Commission member who owns several hundred acres of land in Newark, stating
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that he was writing to Mr. Watson as a resident and neighbor, not as a Planning Commission

Member, but then going on to state that:

"It is likely that the Planning Commission will honor the request by Newark
Neighbors United, seek "intervener status," and oppose the project as it moves
through the regulatory process. My own plan is to use the Planning
Commission as a vehicle to initiate a smaller scale renewable energy project
that will be more in keeping with the town's character."

23. Ms. Hession sent Steve Watson a second email on April 28, 2012 apologizing for

contacting his employer and stating in part, "I tend to be passionate when I feel my home &

:-.; .

the things I love are t,preatened."

24. During their April 26, 2012 meeting, the Planning Commission openly discussed

coordination of efforts to oppose to the SMW project with members of NNU and advised

them that both individuals and NNU should seek standing to participate in the Public Service

Board proceedings.

25. At the same April 26, 2012 meeting, the Planning Commission also agreed to file a

response to the MET Tower Application, despite having no statutory charge or authority to

do so, nor having been directed or authorized by the Newark Selectboard to do so.

26. When a Newark resident inquired of the Planning Commission as to Mark

Whitworth's potential conflict of interest, he replied by denying that he had any conflict and

then reading a prepared statement, stating:

"Newark Neighbors United has requested that the Planning Commission
revise the Town Plan so that it takes a stronger position against industrial
wind development. It is my opinion that the Planning Commission should
honor this request."

27. By May 2, 2012, the Planning Commission had drafted a letter to the Public Service

Board opposing SMW's MET Towers Application and seeking intervener status in that

proceeding, which it filed on May 9, 2012.
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28. Prior to filing its letter with the Public Service Board opposing SMW's MET Tower

Application the Planning Commission did not conduct any type of polling or attempt to hold
.": .

any town-wide referendum on SMW's proposal; instead, it relied upon NNU's representation

that over half of Newark's registered voters signed a petition opposing SMW's project in

Newark.

29. In its May 9~ 2012 letter to the Public Service Board, the Planning Commission

opposed the MET Towers Application for reasons including that the project: (a) did not

conform to the 2011 Newark Town Plan, (b) would have undue and adverse impacts on the

aesthetics and the environment, (c) would provide no economic benefit to the Town of

Newark, and (d) would lead to loss of wildlife habitat and natural resources.

30. There are no Selectboard or Planning Commission meeting minutes or official

records that reflect that the Planning Commission consulted with or commissioned opinions

from wind power experts, wildlife experts, environmental experts, economic experts, or any

other scientific authority in connection with its May 9, 2012 opposition letter to the Public

Service Board.

31. At its May 16, 2012 meeting, the Planning Commission acknowledged email

communications it received from Ms. Hession and another NNU member requesting that the

Newark Town Plan be amended. At that meeting, the Planning Commission finally "decided

to ask NNU to make a formal request of the Selectboard and the Planning Commission" and

also decided to invite the Selectboard to the next Planning Commission meeting.

32. On May 30, 2012, at a Planning Commission meeting, two members of the

Selectboard and the Planning Commission discussed the history of the SMW project, after

which the Planning Commission officially determined it should amend the Town Plan in
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response to NNU's request and for the specific purpose of opposing SMW's MET Tower

Application.

33. Between May 30, 2012 and June 27, 2012, the Planning Commission prepared

revisions to the Newank Town Plan, which had been amended only five months previously.

34. Meanwhile, during the month of June, the Selectboard was made aware by another

NNU member of an investigation of HRH's property being conducted by the State of

Vermont Agency of Natural Resources ("ANR") relating to a gravel pit. At the June 7,

2012 Selectboard meeting a Newark citizen indicated that he was not there for NNU, but that

he was there to find out "what was going on with Act 250, ANR and the town in regards to

the Hawk Rock property."

35. There was discussion among the Selectmen about the investigation, which they

seemed to be already aware of, and they looked at aerial photos of HRH's property taken by

another Newark resident. The chairman of the Selectboard proposed that the photos of

HRH's property be fcrwarded to ANR and that the Selectboard write a letter to ANR asking

to be informed of the investigation.' The Selectboard then seamlessly segued into discussion

of SMW's project on HRH's property and the Public Service Board proceedings in that

matter as part of the same discussion.

36. The Selectboard has never provided Plaintiff with any notice that the Selectboard

would be discussing ANR or Act 250 complaints relating to HRH's property at any of its

meetings, such discussions were never placed on any meeting agenda, and HRH was never

given any notice that the Selectboard was taking any type of action with respect to an ANR

investigation involving its property.

7



STACKPOLE & FRENCH
P.O. Box 819

Stowe, VT 05672
(802) 253-7339

't.

37. In fact, ANR did investigate an Act 250 violation regarding a gravel pit on Plaintiff s

property which stemmed from HRH selling gravel from its personal on-site non-commercial

pit to the Town of Newark in 2009 at deeply discounted rates. In other words, the Town of

Newark greatly benefitted from purchasing gravel from HRH at a deeply discounted rates in

2009, and then three years later, sought to participate adversely to HRH in an investigation of

that same transaction based on its disdain for the SMW project proposed for HRH's property.

38. After submitting is proposed 2012 Town Plan to the Selectboard on June 27,2012 for

their review and approval, the Planning Commission continued its activism against the SMW

MET towers project. 'I.

39. At the July 10, 2012 Selectboard meeting, the Planning Commission (after already

filing comments with the Public Service Board and moving to intervene in the proceeding)

asked to be appointed as representatives of the Town of Newark to appear before the Public

Service Board in opposition to SMW's MET Tower Application. One Selectboard member

responded that "although the anti wind people are vocal, he knew there were others in town

who were for it, and felt the selectmen needed to represent the whole town."

40. At the July 10,2012 Selectboard meeting, while discussing a proposed advisory vote

so that the Selectboard could gauge support proposed 2012 Town Plan, Mark Whitworth

stated that the advisory vote would not be a referendum on wind power, despite the fact that

the changes made by the Planning Commission were specifically targeted to prohibit SMW's

MET Tower Application and any future project to develop wind energy infrastructure.

41. During that same meeting, one resident also expressed her frustration over the

Planning Commission'S efforts to amend the Town Plan, noting "that many people in town
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had put lots of work and thought into the [2011]· town plan that was recently accepted. She

felt that amending it so soon after adoption was not right."

42. On July 19, 2012 the Selectboard held a Special Meeting to appoint a committee for

"-dealing with the Public Service Board application; during that meeting both Noreen Hession

and her husband Mark Whitworth both continued to advocate for amending the Town Plan.

43. On August 9, 2012, the Planning Commission held a public hearing on its proposals

for the 2012 Town Plan; following the hearing, several minor revisions were made the

following day resulting in a final revision date for the 2012 Town Plan of August 10,2012.

44. On September 11, 2012, the Selectboard held a public hearing on the proposed 2012

Town Plan.

45. During the Selectboard hearing, a representative of HRH read a brief, half-page

prepared statement opposing the adoption of the proposed Amended Town Plan. The HRH

representative also attempted to read a short letter from Steven Watson. The Selectboard cut
~

off HRH's representative while he was reading the letter and told him he was out of time.

HRH's representative objected, stating he was almost finished reading the letter, but the

Selectboard did not allow him to continue.

46. The Selectboard did not prevent any other citizen from speaking at the September 11,

2012 public hearing, which was dominated by wind energy opponents.

47. On September 17, 2012, the Town held a Special Town Meeting for citizens to cast

an advisory vote on the adoption of the 2012 Town Plan.

48. Based upon the results of the vote, the Newark Selectboard approved the 2012

Amended Town Plan that same day.
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49. Immediately following the Selectboard's vote Mark Whitworth presented them with a

draft press release containing an assertion that the Town had now voted on the wind project

so SMW should honor that vote and leave Newark.

50. The Selectboard rejected Mark Whitworth's press release, reaffirming the pnor

understanding between the Selectboard and the Planning Commission that the vote held was

simply a vote on the proposed amendments to the Town Plan, not a referendum on wind
"'-

power generally or any specific wind project, and that in the future the Se1ectboard would

"want a vote on whatever plan [SMW] might put before the Town for the wind towers

themselves."

III. CONTENTS OF THE 2012 NEWARK TOWN PLAN

51. In the 2012 Town Plan, the Planning Commission proposed new language in Section

I, "Introduction," stressing that energy generation projects are regulated and approved by the

Vermont Public Service Board and emphasizing that the Town wanted to make sure it could

participate in that process by stating the current Town goals and objectives, the implication

being that the prior version was somehow inadequate for that purpose.
\

52. In the 2012 Town Plan, the Planning Commission proposed new language in Section

IX, "Environmental," not contained in the 2011 Town Plan or any previous Town Plan,

which specifically identifies certain areas upon which the Town "places special value ... for

scenic, wildlife, and recreational importance ... "

53. The only privately owned lands specifically identified in Section IX is "[t]he ridgeline

historically known as Hogback Mountain, which consists of Walker Mountain, Hawk Rock,
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and Packer Mountain," which, not coincidentally, are HRH's lands leased to SMWand the

subject of the MET Tower Application.

54. The other lands identified as having special environmental value are, quite

generically, the Town's ponds, the Town'srivers and streams, and high-elevation areas along

certain Town roads and streets.
\.

55. Section IX of the 2012 Town Plan further states that "[t]hese natural resources

provide economic, recreational, and aesthetic benefits to both residents and visitors.

Development that would compromise these benefits is inappropriate and inconsistent with

the town's vision and goals." Yet, the Plan does not provide an objective mechanism or
- ----

standard for determining whether or how any given development would "compromise"

economic, recreational, or aesthetic benefits to residents or visitors.

56. In Section IX(B) the Planning Commission also imposed a strict prohibition on

"commercial and industrial development at elevations greater than 1700 feet"

57. The Planning Commission made no findings and undertook no analysis as to the

respective impact of various types of land use,-such as residential versus commercial, for,
example, nor did it identify how much of the Town's land mass would be subject to this

restriction.

58. In the 2012 Town Plan, the Planning Commission proposed new language in Section

X:

"Newark residents have expressed concern over the impact of industrial development,
fearing that it could destroy the character of the town. Therefore, industrial-scale
power generation and transmission facilities are inappropriate in the town. This
includes, but is not limited to, industrial-scale wind turbines and their associated
transmission facilities."
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59. In the 2012 Town Plan, the Planning Commission replaced the policy directive in

Section X that the Town would "evaluate plans to locate industrial size generation and
\.

transmission facilities in Newark with extreme caution" with a new policy that the Town

would "oppose plans to locate industrial scale generation and transmission facilities in

Newark."

60. In the 2012 Town Plan, the Planning Commission proposed new language in Section

xv explicitly finding "commercial or industrial structures that exceed 125 feet in height as

inappropriate and inconsistent with the town's vision and goals."

61. The report that the Planning Commission must complete when considering an

amendment to the Town Plan, statutorily required by 24 V.S.A. §4384(c), was less than one

page and contained only a blanket statement that the proposed changes would be consistent

with the goals of §4302, the general planning goals of the State.
~.

62. After the public hearing held on August 9, 2012 and the subsequent revisions to their

proposed amendments, the Planning Commission did not amend its report on the proposed

2012 Town Plan.

63. The report contained no analysis or substance of how the proposed changes were

consistent with the statutory goals.

64. The report contained no analysis of the economic effect upon the Town by

prohibiting commercial wind projects and otherwise restricting certain development

activities.

65. The report did not contain the specific statutory analysis required for altering the

designation of land in-the Town Plan.
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66. The Planning Commission conducted no research or study of the potential economic

benefit to the Town of Newark that a wind power project such as the one SMW may

ultimately propose could generate. In fact, its opposition to the MET Tower Application was

intended to ensure that such analysis could never be performed as part of an application to

actually install a wind turbine- by denying the collection of scientific data no one would be
\.

able to quantify the potential benefits that could accrue to the Town as a result of a wind

power project- allowing the Planning Commission and NNU to base their arguments

against such a project on fear and speculation rather than facts.

IV. CLAIMS

COUNT I - THE 2012 NEWARK TOWN PLAN SHOULD BE INVALIDATED
BECAUSE THE NEWARK PLANNING COMMISSION VIOLATED 24 V.S.A. § 4381
BY FAILING TO BASE ITS 2012 AMENDMENTS TO THE TOWN PLAN ON A
COMPREHENSIVE PLANNING PROCESS

67. Plaintiff repeats and re-alleges Paragraphs 1-66 as if fully set forth herein.

68. The authority of municipalities to implement Town Plans and other restrictions on

"-land use and development exists by virtue of authority delegated by the State and must be

exercised in accordance with, and subject to, the terms of that grant.

69. In the case of adopting a Town Plan, and engaging in planning more broadly, the

Vermont legislature has directed that "Any municipality may undertake a comprehensive

planning program including related preliminary planning and engineering studies, and

prepare, maintain and implement a plan within its jurisdiction in accordance with this

chapter." 24 V.S.A. § 4381.

70. When the Town of Newark Planning Commission set out to amend the recently
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as part of a comprehensive planning process; rather, it was doing to in response to a specific

development project proposed for the Town. Planning, by definition, is forward looking and

anticipatory, not reactive or responsive.

71. In drafting and presenting the 2012 Town Plan to the Selectboard for ratification, the

Planning Commission did not consult with any expert on wind energy, economics, or land

use, it did not commission any studies, nor did it investigate how other Towns regulate land

use or impose restrictions on high-elevation development to mitigate perceived impacts.

72_ The Planning Commission did not engage in "planning;" it engaged in activism at the
"'.

behest of and in solidarity with a special interest group, co-opting the Commission for

personal use, and undermining the Town's long-range comprehensive planning process.

73. The 2012 Town Plan should be invalidated because it is not the product of "planning"

and therefore violates the Planning Commission'S statutory authority set forth in 24 V.S.A. §

4381.

COUNT II - THE 2012 NEWARK TOWN PLAN SHOULD BE INVALIDATED
BECAUSE THE NEWARK PLANNING COMMISSION FAILED TO COMPLY
WITH THE REQUIREMENTS OF 24 V.S.A. § 4382(c) - THE 2012 TOWN PLAN IS
NOT BASED ON INVENTORIES, STUDIES, OR ANALYSIS, NOR DID THE
PLANNING COMMISSION CONSIDER THE PROBABLE SOCIAL AND
ECONOMIC CONSEQUENCES OF THE PROPOSED PLAN

74. Plaintiff repeats and re-alleges Paragraphs 1-73 as if fully set forth herein.

75_ The statute authorizing a Planning Commission to adopt a Town Plan requires that

"Where appropriate, and to further the purposes of subsection 4302(b) of this title, a

municipal plan shall be based upon inventories, studies, and analyses of current trends and

shall consider the probable social and economic consequences of the proposed plan." 24

V.S.A. § 4382(c)_
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76, The 2012 To~ Plan is the first revisionof Newark's Plan to proscribe certain types

of development activities, implement land use restrictions based on elevation, impose limits

on the height of structures, categorically reject large scale power generation and transmission

facilities, reject a myriad of other commercial and industrial land uses, and state a firm

position opposing wind power development; if there was ever a time to study the potential

impact of the Planning Commission's actions, this was it.

77. The changes implemented through the 2012 Town Plan have real-life implications for

many of the Town's residents, property owners, and property tax payers, yet the Planning

Commission was too concerned with its own personal agenda to even consider the

consequences their actions would have on others.

78. The record of proceedings before the Planning Commission and Selectboard are

devoid of any reference to any study, inventory, or analysis upon which the amendments

were predicated. There is no evidence that the social or economic impacts of the proposals

were ever considered.

79. The 2012 Town Plan does not reconcile its new "planning" directives with other

issues addressed in the Town Plan, such as economic opportunity, tax burdens, land

conservation and fragmentation, clean air, or renewable energy resources.

80. The 2012 Town Plan should be invalidated because it is not based on inventories,

studies, or analysis, and fails to consider the social and economic consequences of the

proposed amendments on the Town of Newark, as required by 24 V.S.A. § 4382(c).
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COUNT III - THE 2012 NEWARK TOWN PLAN SHOULD BE INVALIDATED
BECAUSE THE NEWARK PLANNING COMMISSION FAILED TO COMPLY
WITH THE STATUTORY REQUIREMENT OF 24 V.S.A. § 4382(2) TO DEVELOP A
LAND USE MAP AND PLAN AS PART OF ITS COMPRHENSIVE PLANNING
PROCESS

81. Plaintiff repe~s and re-alleges Paragraphs 1-80 as if fully set forth herein.

82. The statute authorizing a Planning Commission to adopt a Town Plan requires that

the Plan:

"shall include ... a land use plan, consisting of a map and statement of present
and prospective uses, indicating those areas proposed for forests, recreation,
agriculture ... residence, commerce, industry, public and semi-public uses and
open space reserved for flood plain, wetland protection, or other conservations
purposes; and setting forth the present and prospective location, amount,
intensity and character of such land uses and the appropriatefiming or
sequence of land development activities in relation to the provision of
necessary community facilities and service." 24 V.S.A. § 4382(a)(2).

83. The Planning Commission attached two maps to the 2012 Town Plan, one is entitled

"Base Features" and the other is entitled "Land Use/Land Cover," both of which are

marginally legible photocopies of the same two maps which were attached to Newark's 1998

Town Plan.

84. The Land Use map included in the 2012 Town Plan does not accurately portray either

the present or prospective land uses in the Town, it is an ineffective planning tool intended to

meet the letter, but certainly not the intent of the statute.

85. The 2012 Town Plan does not demonstrate how much land in the Town is subject to

the new restrictions or how much land is remaining for other purposes; in fact, it does not

even contain a topographical map so that any given landowner can determine whether or how

much of their property falls within the 1,700 foot zone.
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86. Newark residents should not be forced to cobble together their Town's land use plan,

to the extent there even is one, by extracting miscellaneous provisions that are scattered

throughout the Town Plan dealing with use of land and reconciling them.
\.

87. The 2012 Town Plan should be invalidated because does not contain a land use map

or a land use plan, and therefore violates 24 V.S.A. § 4382(a)(2).

COUNT IV - THE 2012 NEWARK TOWN PLAN SHOULD BE INVALIDATED
BECAUSE THE NEWARK PLANNING COMMISSION FAILED TO COMPLY
WITH THE REQUIREMENTS OF 24 V.S.A. § 4384(c) BY FAILING TO PREPARE A
WRITTEN REPORT ON THE PROPOSED AMENDMENTS TO THE TOWN PLAN

88. Plaintiff repeats and re-alleges Paragraphs 1-87 as if fully set forth herein.

89. 24 V.S.A. § 4384(c) requires that "When considering an amendment to a plan, the

planning commission shall prepare a written report on the proposal. The report shall address

the extent to which the plan, as amended is consistent with the goals established in §4302 of

this title."

90. The extent of the Newark Planning Commission's analysis included in the half page

report it issued along with the 2012 Town Plan was that "Newarks's revised and updated

Town Plan dated 6/27/2012 is consistent with the goals established in Title 24 V.S.A.

Chapter 117 Section 4302."

91. The Planning Commission also failed to revise its report after amending its proposed

2012 Town Plan on August 10,2012.

92. The list of goals established III § 4302 is extensive, covenng a full range of

considerations related to the protection of the public health, safety, and welfare, including the

economy, property taxes, environmental protection, development of renewable resources,

growth, population, and traffic patterns. § 4302 also advises that "in implementing any
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regulatory power under this chapter, municipalities shall take care to protect the

constitutional right of the people to acquire, possess, and protect property."

93. The 2012 Town Plan should be invalidated because the Planning Commission failed
J

to address the extent to which the plan is consistent with any the goals established by the

legislature when authorizing municipalities to engage in planning, as required by 24 V.S.A. §

4384(c).

COUNT V - THE 2012 NEWARK TOWN PLAN SHOULD BE INVALIDATED
BECAUSE THE NEWARK PLANNING COMMISSION FAILED TO COMPLY
WITH THE REQUIREMENTS OF 24 V.S.A. § 4384(c)(1)-(4) WHEN ALTERING
THE DESIGNATION OF LAND

94. Plaintiff repeats and re-alleges Paragraphs 1-93 as if fully set forth herein.

95. State statute requires the inclusion of additional and specific analysis in the report

required by 24 V.S.A. § 4384(c) (discussed supra at Count IV) where an amendment to a

Town Plan "alters the designation of any land area," including:

"(1) The probable impact on the surrounding area, including the effect of any
resulting increase in traffic, and the probable impact on the overall pattern of
land use.
(2) The long-term cost or benefit to the municipality, based upon«!'
consideration of the probable impact on:

(A) the municipal tax base; and
(B) the need for public facilities.

(3) The amount of vacant land which is:
(A) already subject to the proposed new designation; and
(B) actually available for that purpose, and the need for additional land

for that purpose.
(4) The suitability of the area in question for the proposed purpose, after
consideration of:

(A) appropriate alternative locations;
(B) alternative uses for the area under consideration; and
(C) the probable impact of the proposed change on other areas

similarly designated.
(5) The appropriateness of the size and boundaries of the area proposed for
change, with respect to the area required for the proposed use, land capability,
and existing development in the area."
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96. Newark's 2012 Town Plan clearly alters the designation of land, certain areas are

identified as having special importance and development on all land over 1,700 feet in

elevation is restricted.

97. The report prepared by the Planning Commission pertaining to Newark's 2012 Town

Plan does not containthe analysis required by 24 V.S.A. § 4384(c)(1)-(4) when altering the

designation of land; accordingly, the 2012 Town.Plan should be invalidated.

COUNT VI - THE 2012 NEWARK TOWN PLAN SHOULD BE INVALIDATED
BECAUSE THE NEWARK PLANNING COMMISSION HAS EFFECTIVELY
IMPLEMENTED ZONING FOR THE TOWN BY AMENDING ITS TOWN PLAN,
RATHER THAN BY ADOPTING ZONING BYLAWS'

98. Plaintiff repeats and re-alleges Paragraphs 1-97 as if fully set forth herein.

99. A Town Plan is intended to be an overall guide to community development, a general

guideline for consideration of the municipality's land-use program and of the community's

needs and desires. Zoning bylaws, on the other hand, are specific and regulatory.

100. 24 V.S.A. § 4382(a)(7) requires that a Town Plan must include "a recommended

program for the implementation of the objectives of the development plan;" in other words, it

is not intended to be self-implementing.

101. Subchapter 5 of Chapter 117 of Title 24 controls the process of adopting a "Municipal

Development Plan," while Subchapter 6 governs "Implementation of Plan" and Subchapter 7

governs "Bylaws," or the regulatory implementation of the municipal plan.

102. Statute provides that "Zoning bylaws may permit, prohibit, restrict, regulate, and

determine land development, including the following: (1) Specific uses of land ... (2)

Dimensions, location, erection, construction, repair, maintenance, alteration, razing, removal,

and use of structures ... (3) Areas and dimensions of land to be occupied by uses and
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structures, as well as areas, courts, yards, and other open spaces and distances to be left

unoccupied by uses and structures.,; (4) Timing or sequence of growth, density of

population, and intensity of use." 24 V.S.A. § 4411(a).

103. The 2012 Town Plan prohibits certain types of development over 1,700 feet in

elevation and prohibits structures over 125 feet tall; these types of development restrictions

constitute zoning, not planning.

104. The Town of Newark has not adopted Zoning bylaws, but rather, has pulled

regulatory implemeptation tools expressly authorized for use in Zoning bylaws and

incorporated them into its Town Plan.

105. During the September 11, 2012 Selectboard hearing on the 2012 Town Plan, a

Newark resident asked "how prohibiting certain things from happening on Watson's land

was not zoning?" Planning Commission member Mark Whitworth responded illustratively:

"because we have no zoning board."

106. The 2012 Town Plan should be invalidated because the Planning Commission

exceeded its authority under Subchapter 5 of Chapter 117 of Title 24 by attempting to

implement Zoning through its Town Plan.

COUNT VII - THE 2012 NEWARK TOWN PLAN SHOULD BE INVALIDATED
BECAUSE THE NEWARK PLANNING COMMISSION HAS ATTEMPTED TO
CIRCUMVENT STATUTORY LIMITATIONS ON REGULATION OF PUBLIC
POWER GENERATING PLANTS AND TRANSMISSION FACILITIES
REGULATED UNDER 30 V.S.A. § 248

107. Plaintiff repeats and re-alleges Paragraphs 1-106 as if fully set forth herein.

108. 24 V.S.A. § 4413(b) states that "A bylaw under this chapter shall not regulate public

utility power generating plants and transmission facilities regulated under 30 V.S.A. § 248."
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109, 24 V,S.A. § 4413(g) states that "Notwithstanding any provision of law to the

contrary, a bylaw adopted under this chapter shall not prohibit or have the effect of

prohibiting the installation of solar collectors, clotheslines, or other energy devices based on

renewable resources."

110. "Bylaw" is defined for the purposes of Chapter 117 of Title 24 as "municipal

regulations applicable to land development adopted under the authority of this chapter." 24

V.S.A. § 4303(4).

111. The restrictions on structures over 125 feet and on development over 1,700 feet are

plainly intended to prohibit construction of power genera,tion and transmission facilities; the

record of Planning Commission and Selectboard minutes between April and September of

2012 could not be clearer on that point.

112. The 2012 Town Plan also specifically addresses the issue head-on: "Therefore,

industrial-scale power generation and transmission facilities are inappropriate in the town.

This includes, but is not limited to, industrial-scale wind turbines and their associated

transmission facilities."

113. The 2012 Town Plan should be invalidated because it improperly attempts to regulate

(i.e. prohibit) public utility power generating plants and transmission facilities which are

subject to the jurisdiction of the Public Service Board under 30 V.S.A. § 248.

COUNT VIII - THE 2012 NEWARK TOWN PLAN SHOULD BE INVALIDATED
BECAUSE THE NEWARK PLANNING .COMMISSION HAS ENGAGED IN
REVERSE SPOT ZONING BY USING ITS TOWN PLAN TO TARGET A SPECIFIC
PROPOSED PROJECT IN THE TOWN

114. Plaintiff repeats and re-alleges Paragraphs 1-113 as if fully set forth herein.
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115. While the Planning Commission comes at the issue from a number of different angles

to try and obfuscate its true intentions, the single stated purpose for drafting and adopting the

2012 Town Plan was to oppose SMW's MET tower application.

116. As discussed above, many of the development restriction included in the 2012 Town

Plan constitute zoning, not planning.

117. The Town's entire perspective on wind energy has been altered specifically in

response to SMW's MET Tower Application; under the 2012 Town Plan, no longer will

Newark "evaluate" projects, they will outright "oppose" without any analysis of any kind.

118. The 2012 Town Plan places restriction on development over 1,700 feet in elevation

and prohibits structures over 125 feet in height; it is not difficult to deduce the target of these

restrictions.

119. Singling out one project and one land owner for different treatment from the

surrounding area, and without focusing on the broader context of the regulation is the

antithesis of planning and planned zoning.

120. The 2012 Town Plan constitutes impermissible reverse spot zomng and is

unconstitutional because it is br its very nature arbitrary, in conflict with the comprehensive

planning undertaken by the Town, and thus contrary to the general welfare.

COUNT IX - THE 2012 NEWARK TOWN PLAN SHOULD BE INVALIDATED
BECAUSE IT IS UNCONSTITUTIONAL ON PROCEDURAL DUE PROCESS
GROUNDS AS A RESULT OF THE NEWARK PLANNING COMMISSION'S
FAILURE TO FOLLOW STAUTORILY ESTABLISHED PROCEDURES FOR
ADOPTING PLANNING BYLAWS

121. Plaintiff repeats and re-alleges Paragraphs 1-120 as if fully set forth herein.

'RENCH
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122. It is well established that governmentally imposed restrictions on private property

rights may be justified where the restrictions serve to promote the general health, safety, and

welfare of citizens.

123. In delegating the authority to municipalities to implement restrictions on private

property owners' right to use their lands as they see fit, the State of Vermont has enacted a

comprehensive statutory scheme to ensure the purpose of any such restrictions is in fact
\.

protection of the health, safety, and welfare of citizens, rather than for some less noble

purpose.

124. As discussed herein, the Planning Commission in developing and promoting the 2012

Town Plan has exceeded the authority granted to it by the State of Vermont and failed to

comply with numerous requirements to plan, study, examine, analyze, explain, and report the

reasons for and the consequences of the Town Plan is put forward.

125. The actions and inactions of the Town of Newark described above, individually and

collectively, have deprived Plaintiff of the full use of its property without the due process of

law, rendering the 2012 Town Plan unconstitutional and invalid.

\.

WHEREFORE, Plaintiff respectfully requests the following relief:

A. Declaratory Judgment against Defendant declaring the 2012 Newark Town

Plan to be invalid, void, and unenforceable; and

B. Such other relief as the Court deems just and proper.

'NCH
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DATED at Stowe, Vermont this /!Jday of October, 2012.

\.

Stackpole & French Law Offices
P.O. Box 819/255 Maple Street
Stowe, VT 05672
t.802.253.7339
f.802.253.7330
jhoff@stackpolefrench.com


