
Mark Whitworth 
1224 East Hill Rd 
Newark, VT 05871 
 

 

Ms. Susan Hudson, Clerk 
Vermont Public Service Board 
Drawer 20 
112 State Street 
Montpelier, VT 05620-2701 
 
November 2, 2012 
 
Subject: Docket #7867—Seneca Mountain Wind LLC’s MET Towers Application 
 
Dear Ms. Hudson: 

I am writing in support of the Town of Newark’s motion to dismiss SMW’s application to construct MET 

towers in Newark, Brighton, and Ferdinand. 

I urge the Public Service Board to deny, immediately and without further consideration, a Certificate of 

Public Good to Seneca Mountain Wind LLC for its MET tower project. Furthermore, I urge the Board to 

deny SMW the opportunity to make yet another submission in its series of failed applications. 

The Board Should Deny SMW a CPG 

The Board should reject SMW’s application and deny SMW a CPG because: 

1. SMW failed to follow the Board’s order of 8/15/2012. 

2. SMW has failed to meet statutory requirements. 

3. The SMW application is flawed and inadequate. 

SMW has failed to follow the Board’s order 

The Board’s order of 8/15/2012 could not be clearer: 

 SMW’s leasehold interests “define the boundaries of the project property.”  

 SMW must prove compliance by submitting a revised adjoiners map that includes “all of the 

leased properties.”  
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As the Town of Newark demonstrated in its motion of October 22, 2012, SMW has failed to satisfy the 

requirements set forth by the Board. SMW failed, in the August 24, 2012 version of its application, by 

failing to include the “Williams parcels” among its leasehold interests and by neglecting to notify 

adjoiners to the Williams parcels. 

In his October 24, 2012 letter to the Board, Andrew Raubvogel explained that  SMW leased the Williams 

parcels after it submitted its application and therefore SMW  was not required to disclose the lease or 

notify landowners who abut the newly leased land. 

It is true that the May 1st Williams lease was executed after SMW’s failed applications of April 12th and 

April 18th. However, the Williams lease was executed after SMW’s most recent application—an 

application that was filed on August 24, 2012 (but was not “properly completed until September 24, 

2012”1). 

Regardless of its timing, the execution of the Williams lease represents a significant expansion of 

the project boundaries as the Board defines them. SMW’s failures to disclose this expansion and 

notify adjoiners to the expanded project property represent a failure to follow the Board’s order.  

SMW’s unwillingness or inability to follow the Board’s order would seem to provide ample grounds 

for an immediate denial of a CPG.  

SMW has failed to meet statutory requirements 

Newark also demonstrated in its October 22nd motion that SMW failed to notify some adjoiners to the 

project properties that SMW had previously disclosed (i.e., properties leased from Daniel Ouimette and 

Hawk Rock Holdings). Thus, SMW has failed to meet statutory notification requirements in all three of 

its failed applications. 

One would think that after two failed attempts to file a complete application, that SMW would be 

especially attentive to statutory requirements in its third attempt. One would think that SMW, which 

could have taken as much time as it needed, would have made the effort to complete the simple task of 

identifying adjoining land owners. One would think that SMW, which aspires to carry out a project of 

enormous scope and complexity, could complete a simple preliminary task. 

Not so. 

                                                             
1
 See Aaron Kisicki’s October 17, 2012 memo to the Board. 
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In his letter of October 24, 2012, Andrew Raubvogel claims that Newark has not established that “SMW 

failed to make good faith efforts to identify abutters...”  

The identification of abutters is a simple task. SMW failed. Could a failure to carry out a simple task be 

characterized as a good faith effort? 

No.  

At some point a reasonable person must conclude that SMW is not making a good faith effort. A 

reasonable person must ask if SMW is capable of a good faith effort. At some point a reasonable person 

must conclude that SMW’s efforts have been inadequate and that SMW must be denied a CPG. It would 

seem that we are past that point.  

The SMW application is flawed and inadequate 

In her September 24, 2012 letter to the Board, Noreen Hession cataloged false claims, discrepancies, 

and specious conclusions in SMW’s application materials. She highlighted the poor quality of SMW’s 

application, errors in Arrowwood Environmental’s assessment, the inadequate effort on which 

Arrowwood based its conclusions, the contradictions and discrepancies introduced in Andrew 

Raubvogel’s filings, and issues raised by SMW’s response to discovery. 

It is instructive to note that SMW has declined to rebut a single one of Ms. Hession’s observations even 

though they speak directly to SMW’s competence, credibility, and “good faith.”  

As extensive as Ms. Hession’s list is, it is most certainly not exhaustive. Preparing an exhaustive list 

would require scrutiny of every single claim and conclusion that SMW has made in every single 

document that they have filed in this matter. Whose job is it to fact-check every sentence in the 

submissions of an applicant that has proven itself to be unreliable? Should the people of Vermont 

entrust the public good to an applicant as unreliable as SMW? 

No. 

The flaws and inadequacies in SMW’s application materials and other filings provide ample grounds for 

denying SMW a CPG for their MET tower project. 
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SMW Should Not Be Permitted to Refile 

On a number of occasions Mr. Raubvogel has argued, on behalf of SMW, that the Board should deny 

participants in this permit process “a second bite at the apple.” 

Well, sometimes a second bite at the apple may be appropriate. But, a third bite? A fourth? 

I respectfully request that the Board deny SMW a fourth bite at the apple. The Board should deny SMW 

an opportunity to amend and refile its application because: 

1. SMW has already demonstrated its lack of fitness. 

2. Permitting SMW to refile would establish a sorry precedent. 

Perhaps if given enough chances, SMW could carry out the Board’s order, disclose the full extent of their 

leased lands, and identify all adjoining landowners.  However, they have failed to do so three times. 

Would allowing SMW a fourth attempt serve the public good?  

No. 

In fact, permitting SMW to file a fourth application would harm the public by establishing an 

unfortunate precedent. This precedent might encourage future applicants to deliberately follow the 

strategy that SMW has defined by its missteps—a strategy to “game the Board.” 

The first element of the strategy is to hurriedly submit an application to “stop the clock.” Even when the 

application is determined to be faulty, the applicant can point to the date on the application and claim 

that subsequent actions do not affect the application. The applicant thus attempts to invalidate new 

municipal plans, regional plans, legislation, rule changes, or other developments that might adversely 

impact its application.  

Mr. Raubvogel demonstrated this technique in his October 24th letter to the Board when he wrote: The 

Town of Newark also argues that abutters to the "Williams" parcels, which were leased by SMW after it 

submitted its MET tower application… 

Mr. Raubvogel is trying to stop the clock by claiming that one of SMW’s failed April applications is still 

relevant. He offers the date of the failed application as a justification of SMW’s evasion of the 

requirement to disclose the May 1st Williams lease.  
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The second element of the strategy is to wear down intervenors and bankrupt the uncooperative towns 

that may disapprove of a developer’s plans. The applicant files a continuous stream of corrections and 

revisions to the initial flawed application. Each filing raises the legal costs incurred by the targeted town. 

Since developers, like SMW, are well-funded, and since the towns they target are tiny, it shouldn’t take 

long to exhaust the town’s financial reserves.  

The towns are not the only victims of this element of the strategy. The taxpayers of the State of 

Vermont also pay; they pay every time a developer, like SMW, gets another bite at the apple.  

The Board can assure that this strategy doesn’t make it into the developers’ playbook by taking the 

apple away from SMW. 

Conclusion 

SMW has been an inattentive applicant. They have failed to follow Board orders and they have failed to 

adhere to Vermont statute. (The Board should also note that one of SMW’s lessors is inattentive, having 

violated Act 250 within the project property.2) 

There is little reason to suspect that rewarding SMW with a Certificate of Public Good will transform 

them from a company that cannot file a proper application into an attentive, responsible, and 

competent corporate citizen. It is far more likely that SMW will continue to cut corners, be careless, 

antagonize their target towns, and blame others for their errors. There is every reason to believe that 

given a CPG, SMW will execute their MET tower project as poorly as they have conducted the 

application phase of the project—only the stakes will be higher. 

For the reasons explained in this letter, I urge the Board to deny SMW a Certificate of Public Good and 

deny SMW the opportunity to amend and refile its flawed application. 

Sincerely, 

 

 

Mark Whitworth 

                                                             
2 On October 25, 2012, John Wakefield, Natural Resources Board Permit Compliance Officer, informed me that it 
had been determined that Hawk Rock Holdings had violated Act 250. An enforcement action has yet to be 
announced. 
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Copies: 
 

 

Aaron Kisicki, Esq. 
Vermont Department of Public Service 
112 State Street 
Montpelier, VT 05620-2601 
 

Town of Brighton Planning Commission 
P.O. Box 377  
Island Pond, VT 05846 
 

Andrew N. Raubvogel, Esq. 
Dunkiel Saunders Elliott Raubvogel & Hand PLLC 
91 College Street 
Burlington, VT 05401 
 

William Heath 

3101 East Haven Road 

Island Pond, VT 05846 
 

Donald J. Einhorn, Esq. 
Vermont Agency of Natural Resources 
103 South Main Street – 3rd Floor Center Building 
Waterbury, VT 05671-0301 
 

James Fay, Chair 

Essex County NRDC 

481 Summer Street, Suite 202 

St. Johnsbury, VT 05819 
 

L. Brooke Dingledine, Esq.  
Valsangiacomo, Detora & McQuesten  
P.O. Box 625 
172 North Main Street  
Barre, VT 05641 
 

Robert & Shirley Elder 

3008 S. Riverside Drive 

McHenry, IL 60050 

 

Cynthia E. Barber 
Newark Neighbors United 
1417 Maple Ridge 
Newark, VT 05871 
 

Noreen Hession 

1224 East  Hill l Road 

Newark, VT 05871 

 

Deborah T. Bucknam, Esq.  
Bucknam Black Brazil P.C.  
1097 Main Street  
PO Box 310 
St. Johnsbury, VT 05819 
 

Lydia McMillian 

P.O. Box 76 

Island Pond, VT 05846 
 

 

 

 

 

 

 

 


